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A. IDENTITY OF THE MOVING PARTY

Respondent Robert C. Folkman and Patricia W. Folkman, husband and
wife (“Folkmans™), petition this court for review the Unpublished Decision
filed on July 23, 2013 by the Court of Appeals, Division III, and Orders Deny-
ing Petitioner Folkmans’ Motion for Reconsideration and Motion for Attorney
Fees filed on August 27, 2013. This Petition for Discretionary Review is made
pursuant to RAP 13.4.
B. COURT OF APPEALS DECISION

Folkmans’ Petition for Discretionary Review seeks review of the Un-
published Decision filed on July 23, 2013 by the Court of Appeals, Division III
in Cause No. 30129-0-III (“Opinion™). A copy of the Opinion is attached in
Appendix (“App.”) A. Folkmans also seek review of Orders Denying Folk-
mans’ Motion for Reconsideration and Motion for Attorney Fees filed on Au-
gust 27, 2013 at App. B.
C. ISSUES PRESENTED FOR REVIEW

Issue No. 1. Did the Appellate Court err in its holding that the trial
court erred in awarding Folkmans their attorney fees under RCW 8.24.030 in
defending Walches’ common law easement claims? (Stated differently, does

RCW 8.24.030 require trial courts to first segregate attorney fees in defending



against common law easement claims joined with statutory easement claims
and disallow an award of such fees?)

Issue No. 2. Did the Appellate Court err in its finding that Folkmans
are not entitled to attorney fees on appeal even though they prevailed at trial
and on appeal on the merits of all substantive common law and statutory ease-
ment claims?

Issue No. 3. Did the Appellate Court err in its finding that Folkmans
and Clarks are not the substantially prevailing parties an entitled to any attorney
fees on appeal unless they first prevail on remand and recover fees under CR 11
on the common law easement claims?

D. STATEMENT OF THE CASE

This is a case of first impression in Washington State involving Wash-
ington State’s private condemnation statute, RCW Ch. 8.24, that is similar to
the Court’s review granted in Ruvalcaba v. Kwang Ho Baek, 175 Wn.2d 1,
282 P.3d 1083 (2012).

On August 9, 2010 Walches filed an action in Kittitas County Superior
Court entitled “COMPLAINT TO ESTABLISH EASEMENT IMPLIED
FROM PRIOR USE AND/OR PRESCRIPTION; OR ALTERNATVELY

EASEMENT BY NECESSITY PURSUENT TO RCW 8.24.010 ET. SEQ.”



App. F.

The trial court found that all three claims were interrelated and arose
from a common core of facts and legal theories related to access routes allow-
ing attorney fees to be awarded under RCW 8.24.030. App. C; CP 480-510.
At the conclusion of a non-jury trial, Folkmans were awarded attorney fees and
costs of $43,885.25 in a final judgment for successfully defending Walches’
three easement claims (prescriptive, implied, and by necessity). Of the
$43,885.25, $12,402.00 and $1,987.50 (totaling $14,389.50) represented attor-
ney fees that Folkmans incurred in successfully defending Walches’ common
law implied easement and prescriptive easement claims. CP 361. Co-
Petitioners Clarks were awarded $76,767.50 on the statutory easement claim.
CP at 268, 306. The court also awarded fees in defending common law ease-
ment claims totaling $45,155. CP at 268, 321-29.

After successfully defending Walches’ appeal of statutory easement
claims before Division III of the Court of Appeals, Folkmans moved for an
award of $37,987.28 for appellate attorney fees and costs, including statutory
costs. Inits Opinion at Page 11, the Appellate Court ruled that RCW 8.24.030
requires segregation of attorney fees for non-statutory easement claims. It

ruled that the Petitioners’ appeal fees were contingent upon the outcome of re-



manded hearings on attorney fees under CR 11 related to Walches’ segregated
common law easement claims. Opinion, Page 13; App. A. The court denied
Folkmans’ motion for reconsideration, including Folkmans’ motion for appel-
late attorney fees, pending the outcome of remanded hearings under CR 11.
App. B.

This Petition for Review is submitted to correct the Appellate Court’s
decision regarding the recovery of attorney fees on appeal under RCW
8.24.030. Both Folkmans and Clarks prevailed in the defense of jointly pled,
tried, and argued common law easement claims brought by Walches along with
statutory easement claims under RCW 8.24.010 that were based upon a com-
mon and inextricable set of core facts related to alternative access routes. This
Court should reverse the Opinion and accept the trial court’s decision by broad-
ly construing RCW 8.24.030 to allow the condemnees (Folkmans and Clarks)
to recover their attorney fees in “any action” under “reasonableness” standards.

The Appellate Court erred in concluding that Folkmans and Clarks were
not the substantially prevailing parties where Folkmans and Clarks prevailed on
every substantive claim filed by Walches before the trial court and Appellate
Court, except the award of attorney fees. Regardless of the segregation of at-

torney fees under RCW 8.24.030, the Appellate Court’ decision should be re-



versed. Folkmans and Clarks should be awarded their appellate attorney fees
and costs in successfully defending Walches’ appeal under RCW 8.20.030.
The court should not have applied the general rule of segregation of at-
torney fees in Hume v. Am. Disposal . Co., 124 Wn.2d 656, 673, 880 P.2d 988
(1994) where a condemnor has consciously pled, argued, and tried multiple
common law easement claims with RCW Ch. 8.24 easement claims based upon
a common nexus of core facts. By ruling that the Petitioners’ attorney fees in
defending Walches’ the common law easement claims can be segregated under
these circumstances, the court has narrowly construed the relief accorded con-
demnees under RCW 8.24.030 that conflicts with the analysis of Division Il in
Beckman v. Wilcox, 96 Wn.App. 355, 365,979 P.2d 890 (1999). The fact that
attorney fees can be administratively segregated in cost bills does not ipso facto
require mandatory segregation for purposes of RCW 8.24.030 fee awards.
The Appellate Court disregarded the trial court’s Memorandum Deci-
sion Regarding Attorney Fees (App. D) entered as discretionary findings that
segregation was not required where all three theories in Walches’ complaint
arose from the same set of common core facts for alternate access routes that

were all interrelated and were required to be disproved in order to obtain access

under RCW 8.24.010.



1. As Substantially Prevailing Party on Appeal Folkmans Were Enti-
tled to Attorney Fees.

Folkmans incorporate, and do not repeat, the arguments and authorities
cited by Clarks that the Appellate Court erred in not awarding appellate attor-
ney fees as the substantially prevailing party on appeal against Walches’ sub-
stantive claims related to statutory easement claims under RCW Ch. 8.24.

By affirming the trial court’s decision on the merits of Walches’ statuto-
ry easement claims; and common law easement claims (that Walches did not
appeal), Folkmans and Clarks are prevailing parties on appeal under Blair v.
Washington State Univ., 108 Wn.2d 558,571,740 P.2d 1379 (1987). Yet, the
Appellate Court erroneously concluded that: “At this point [respondents] have
not substantially prevailed. While they have won on the merits of the private
condemnation action, their attorney fee award has been reduced, at least tempo-
rarily. . . . If they do not prevail on the CR 11 claim, then no party will receive
any fees for the appeal.” Id. at 13.

It was error for the Appellate Court to not award attorney fees on appeal
under RCW 8.24.030 and to make appellate attorney fees conditioned upon an
award of attorney fees in a separate trial court hearing on common law claims
under CR 11. The Appellate Court should have accepted the trial court’s find-

ings at CP 443 that Walches common law easement claims were pled, argued,



and tried together as a single action under RCW 8.24.030, citing Beckman v.
Wilcox, 96 Wn.App. 355, 365, 979 P.2d 890 (1999). CP 443.

The Appellate Court’s decision would end any trial court analysis of
ever awarding fees on directly related and joined common law actions. It
would add language not appearing on the face of RCW 8.24.030. This statute
says “[i]n any action...reasonable attorneys’ fees may be allowed.” (Emphasis
added). It does not state “i_n the action brought solely under RCW Ch. 8.24.”

Allowing common law claims to be included within fee awards under
RCW 8.24.030 under these circumstances would be consistent with Noble v.
Safe Harbor Trust, 167 Wn.2d 11,23,216 P.3d 1007 (2009) holding that a trial
court may consider whether a party’s actions caused an increase in the cost of
litigation. The trial court found that Walches “foisted” its common law claims
upon the Petitioners forcing them to defend these incorporated claims. CP 443;
App. D. Given that the Appellate Court also found at Page 11 of its Opinion
that Walches caused Folkmans and Clarks to “fully contest the action at great
expense to all,” it should have applied Noble s rationale and not applied a nar-
row per se formula limiting attorney fees to statutory easement claims only.
2. Segregation of Fees Under RCW 8.24.030 Is Not Required.

Walches’ based their case strategy upon complaint allegations over the



identical alleged routes of travel for all common law and statutory easement
claims that it joined in a single action. CP 1-63; App. F. Walches’ complaint
at CP 1-11 and supporting exhibits at CP 56-63 affirmatively alleged a nexus of
core facts that were common to all three easement theories for multiple access
routes at 9 V through XI. CP 5-10. The routes are thoroughly illustrated in
Complaint exhibits H through K for all three claims at CP 57-63 at App. F.

In its Memorandum Decision Regarding Attorney Fees (Appendix D) at
CP 443, that were incorporated as findings of fact and conclusions of law and
final judgment order, the trial court carefully discussed and analyzed the basis
for its award of fees under RCW 8.24.030 on all three easement claims.

[W]hile defendants have left no stone unturned in defending

the claims foisted upon them by the plaintiffs, there was a

common core set of facts as outlined above. . . . [T]he legis-

lature intended broad application of RCW 8.24.030. Beckman

v. Wilcox, 96 Wn. App. 355, 365 (1999). Here, the three

theories in the plaintiffs' cause of action were all interrelat-

ed and all arose from the same set of facts. Plaintiffs need-

ed to demonstrate that they had no other practical way of

accessing their property. One way was to demonstrate they

had no implied easement. A second way was to demonstrate

they had no prescriptive rights to otherwise be established

because the court had previously dismissed their claim.
CP at 443; (Emphasis added).

In making the above findings, the trial court adopted the condemnees’

position:



Both defendants contend there is a common core of facts in-
tertwining the implied easement and prescriptive easement
claims for which they would otherwise not be entitled to at-
torney's fees with the easement by necessity claim for which
they are entitled to attorney's fees. Specifically, the defend-
ants argue the common nexus between the prescriptive ease-
ment, the implied easement, and the easement by necessity
claims involve inherently related factual and legal issues and
that as part of the easement by necessity claim, the plaintiffs
had the burden of proving that no implied easement or pre-
scriptive easement existed to otherwise allow them access to
their property. In fact, the defendants claim the plaintiffs
argued they had met the burden of not showing implied
easement by demonstrating to the court there has never
been a common grantor that would have allowed them to
pursue the implied easement claim. Moreover, the defend-
ants claim a common core of facts and related legal theories
persists in relationship between the prescriptive easement and
easement by necessity claims because both easement claims
were over identical routes, which the plaintiffs claim to be
“existing roads' over and across defendants' properties, that
the defendants’' defenses included establishing the roads in
question never existed or were not on their property and that
had the plaintiffs established the alleged roads in fact exist-
ed such a fact would have enhanced the claim for easement
by necessity and undermined the defendants’ defenses.

CP at 441; (Emphasis added); see also the trial court's Findings of Fact and
Conclusions of Law at CP 450, 452-53; App. D.

Washington law holds that “[blecause it is the plaintiff who is charged
with proving necessity, the burden of proof includes proof that no implied

easement exists over grantor's property.” Roberts v. Smith, 41 Wn.App. 861,



864,707 P.2d 143 (1985) (citing Dreger v. Sullivan, 46 Wn.2d 36,40,278 P.2d
647 (1955)). “Therefore, the trial court properly placed upon the Roberts the
burden to prove there was no implied easement.” Id.

Walches themselves acknowledged the common core of facts and relat-
ed legal issues on their implied and statutory easement claims. CP at 133, 149,
225. In their Trial Memorandum, the Walches asserted a common core of facts
and related issues for their common law easement and statutory easement
claims. CP at 133, 149, 225. Walches also cited Roberts for the proposition
that “the condemner's burden to prove reasonable necessity for ingress and
egress includes the burden to disprove the existence of an implied easement of
necessity where there is some credible evidence that such an easement exists.”

Walches then argued that they “...met this burden by demonstrating to
the Court that there has never been a common grantor which fact Clark and
Folkman have stipulated is true.” CP 225; App. E. Significantly, Walches re-
fused to stipulate to a dismissal of their implied easement claim. Only after
Folkmans and Clarks had incurred great costs in defending these claims and
after Folkmans’ and Clarks’ had filed motions for summary judgment on im-
plied easement and the prescriptive easement claims did Walches stipulate to

the dismissal of the implied easement claims. CP at 777-785, 987. Walches
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prescriptive use claims were dismissed on summary judgment after the trial
court found “no evidence” of prescriptive use. CP 992.

Despite the trial court’s dismissal of Walches’ common law claims,
and to bolster their statutory easement claim, Walches continued to assert at
trial that historical access nevertheless existed over the same purported access
routes. CP 314-15,217,230-31; RP (Vol. I) at 16-18, 29, 61-66. Under these
circumstances, the Appellate Court should have applied Beckman and con-
strued RCW 8.24.030’s reasonableness provisions for the award of attorney
fees to not require the segregation of attorney fees where the condemnor joined
common law easement claims to prove his entitlement to a statutory easement
by necessity.

E. ARGUMENT AND WHY REVIEW SHOULD BE GRANTED

In support of their Petition, Statement of the Case above, and argument
below, the Folkmans incorporate by reference and do not repeat the factual his-
tory and arguments of Co-Petitioners Kerry A. Clark and Patricia L. Clark, and
W.L. Clark Family, LLC filed with this court. The Unpublished Opinion and
Orders denying reconsideration are in conflict with decisions with another
Court of Appeals and Supreme Court; and represent an issue of substantial pub-

lic interest related to the award of attorney fees under the private condemnation
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statute, RCW 8.24.030.
1. The Decision Conflicts with Other Court of Appeals Decisions.

In its Memorandum Decision Regarding Attorney Fees at CP 443 at
Appendix D, the trial court based the award of attorney fees for common law
and easement claims upon the interpretation of RCW 8.24.030 “any action” and
“reasonableness” standards discussed in Beckman v. Wilcox, 96 Wn.App. 355,
365 (1999). Judge Cooper concluded that a broad application of RCW
8.24.030 in awarding attorney fees for all three claims was warranted where:
(1) all three theories and causes of action asserted by Plaintiff’s case were
“...all interrelated and all arose from the same set of facts;” and that Plaintiff
needed to demonstrate that they had no other way of accessing their property by
demonstrating that they had no prescriptive use or implied easement rights.

Walches argued to the trial court at CP 225 that disproving conjoined
common law easement claims were necessary to perfect their entitlement to a
statutory easement under RCW 8.24.010: “...the condemnor’s burden to prove
reasonable necessity for ingress and egress includes the burden to disprove the
existence of an implied easement of necessity where there is some credible evi-

dence that such an easement exists... Plaintiffs Walch have met this burden by
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demonstrating to the Court that there has never been a common grantor which
fact Clark and Folkman have stipulated is true.” CP 225; App. E.

Notwithstanding Walches’ arguments that common law claims were
predicate causes of action that he was required to prove to show the absence of
access by other legal means to support statutory easement claims, the Appellate
Court nevertheless determined at Page 10 of its Opinion that the trial court
could only award fees for prescriptive easement and implied easement claims
following a remanded trial court hearing under CR 11.

The Court’s decision requiring segregation of fees related to common
law easement claims, was based entirely on Hume v. American Disposal, supra.
Hume involved three claims of unpaid overtime, wrongful harassment, con-
structive discharge, and age discrimination. Hume, however, applied a general
rule of fee segregation. It did not involve interrelated common law access and
easement by necessity claims under the attorneys’ fee provisions of RCW
8.24.030. Id at 674.

Importantly, the Appeals Court failed to distinguish the practical ability
to segregate attorney fees for common law claims against Walches’ actions to
disprove such claims in order to qualify for relief under RCW Ch. 8.24. Ap-

plying Hume under these circumstances where Respondents prevailed against

13



Walch on all filed common law and statutory easement claims represents a con-
flict with the Beckman v. Wilcox, supra, of Division II. Fees were not awarded
on the basis of a segregation analysis, but a reasonableness determination of
whether the fees claimed “meets the conditions of the statute authorizing fees”
that “allows attorney fees for any action.” Id at 894; (underscoring added).
Beckman construed “action” broadly to mean “the lawsuit brought in a
court.” An examination of the record shows that at the very outset, Walches
filed their action with combined and integrated common law claims of prescrip-
tive use, implied easement, and statutory easement by necessity. CP 1-CP 63;
App. F. Given the substantial statewide public policy interests to be fostered
in the enactment of RCW 8.24.030, the Appellate Court’s decision would
emasculate Beckman’s findings of legislative intent to broadly interpret and ap-
ply “any action” to include the defense of predicate common law claims in this
case. Review should be granted and the Appellate Court’s decision reversed
under these first impression circumstances where: (1) Walches pled all three
actions as conjoined causes of action in his detailed complaint at CP 1-63 (Ap-
pendix F); (2) Walches asserted in motions and arguments at trial that common

law easement claims needed to disproved in order to qualify for relief under
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RCW Ch. 8.24 (Appendix E); and (3) in the exercise of discretionl applying
the Lodestar2 formula and Beckman, the trial court entered adjudicative find-
ings of fact and conclusions of law that: (a) all three of Walches’ causes of ac-
tion were required to perfect statutory easement claims under RCW 8.24.010 by
showing that Walches had no other practical way of accessing his property; and
(b) there was a common core set of facts that were all interrelated and arose
from the same set of facts. CP 443; App. D.

By ruling against Respondent Folkmans’ and Clarks’ Motions for Re-
consideration and Motion for attorney fees on appeal, the Opinion is in further
conflict with Division II Shields v. Garrison, 91 Wn.App. 381, 388-89, 957
P.2d 1266 (1998). The court held that in awarding fees under RCW 8.24.030
that trial court determinations would not be disturbed absent a showing that the
trial court abused its discretion:

The awarding of attorney fees pursuant to a statute or contract is a mat-

ter of discretion with the trial court that will not be disturbed absent a

clear showing of an abuse of that discretion. Fluke Capital & Manage-

ment Servs. Co. v. Richmond, 106 Wn.2d 614, 625, 724 P.2d 356
(1986); (other citations omitted).

1 Trial courts must exercise its discretion in light of the particular circumstances of each
case. Beckman, supra at 897 citing Schmidt v. Cornerstone Inv., Inc., 115 Wn.2d 148, 169,
795 P,2d 1143 (1990). “In a condemnation action, a trial court has discretion to grant an
award for attorney fees in light of the circumstances in each case.” Kennedy v. Martin, 115
Wn.App. 866, 872, 65 P.3d 866 (2003).

2 Bowers v. Transamerica Title Ins. Co., 100 Wn.2d 581, 597-99, 675 P.2d 193 (1983).
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Page 11 of the Opinion states that “[t]he fees awarded each respondent
were reasonable.” App. A. By affirming the trial court’s decision and judg-
ment finding that the Respondents had successfully defended Walches’ statuto-
ry easement claims that incorporated common law claims, the Appellate Court
committed error by not granting attorney fees on appeal under RAP 18.1(d) and
RCW 8.24.030. This reliefis compelled where the Appellate Court concluded
that that there was no abuse of discretion by the trial court in awarding fees for
the defense of Walches’ statutory easement claims at Opinion at Page 11. At
the very least, and without regard to common law easement claims, once the
Appellate Court affirmed the trial court’s determination on fees related to RCW
8.24.030 claims, it was required to award Petitioners their appellate attorney
fees where they successfully defended Walches’ claims on appeal.

Yet, the appellate court declined to award fees on appeal even though
Respondents substantially prevailed against Walches’ statutory easement
claims on appeal. Accordingly, this Division III Opinion is in conflict with
holdings in Shields and Beckman and review should be granted.

2. The Decision Involves an Issue of Substantial Public Interest.

The award of attorney fees under RCW 8.24.030 turns on the correct

interpretation and application of this statute. By its nature, the legislative poli-

16



cy objective in conferring discretion to trial courts in awarding fees directly af-
fects every trial court and appellate court in Washington State that hears and
reviews private condemnation cases. Guidance by this court is of paramount
importance where two Divisions have applied different rules of statutory con-
struction. Division II applies it broadly in Beckman, while the Division III
court here construes it narrowly to segregated statutory easement claims only.

Reasonableness of fees by its very nature requires the exercise of trial
court discretion. See Clausen v. Icecicle Seafoods, 174 Wn.2d 70, 81, 272
P.3d 827, (2012) holding that “...a trial judge, who is more familiar with ad-
vocacy and trial preparation, is better suited to determine the reasonableness of
the fees award and whether particularities of the case require the fee request to
be adjusted.” It was fundamental error to disregard rules of statutory construc-
tion by relying on Hume to require segregation of fees.

If trial courts are left with no discretion to award fees under RCW
8.24.030 on related claims, then the language: “[i]n any action brought under
the provisions of this Ch. for a private way of necessity, reasonable attorneys’

fees...may be allowed by the court...,” would be meaningless.3 Trial courts

3 Courts avoid literal readings of a statute which would result in unlikely, absurd, or
strained consequences. Tingey v. Haisch, 159 Wn.2d 652, 663-64, 152 P.3d 1020 (2007).
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would never be permitted to review a party’s advocacy, trial tactics, and cir-
cumstances in making reasonableness determinations under RCW 8.24.030.
The trial court exercised its discretion in determining that Walches as
the condemning party pled, argued, and pursed a motion and trial strategy in an
attempt to perfect a statutory easement claim to multiple access routes based
upon disproving common law easement claims. These tactics that were ex-
tremely costly for Petitioners to defend are considerations that a trial court
should be entitled to weigh in awarding fees under the “reasonableness” stand-
ard expressed in RCW 8.24.030 and Clausen v. Icecicle Seafoods, supra.
The Appellate Court confirmed the trial court’s conclusion that Walches
“foisted” all three easement claims upon the Petitioners; and, that they were
“all interrelated and arose from a common core of facts and related legal theo-
ries,” are “reasonableness” determinations made under RCW 8.24.030 that are
supported by facts and findings in the record. Opinion, Page 11 (App. A); See
CP 446 incorporating the July 5, 2011 Memorandum Decision Regarding At-
torney Fees at App. D ; CP 247-249; CP 443; CP 453 at §10; and CP 494.
Under these circumstances, it was not an abuse of discretion for the trial
court to reasonably determine in awarding fees and applying Beckman s liberal

construction of RCW 8.24.030 in awarding attorney fees on Walches’ common
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law claims that: “Plaintiffs needed to demonstrate they had no other practical
way of accessing their property,” and that all .. .three theories in the plaintiffs’
causes of action were all interrelated and all arose from the same set of facts.”
CP 443. The Appeals Court erred in not considering these reasonableness fac-
tors under the statutory language of RCW 8.24.030 that must be corrected to
assist trial courts in hearing private condemnation claims.

As noted in Beckman, supra at 896, “Beckman triggered his liability for

fees when he initiated the action and could not escape this obligation by aban-

doning his claim.” (Emphasis added). Absent review by this court, non-
prevailing parties could “shot gun” all common law claims to perfect statutory
easement claims regardless of the cost to defend these claims. They could
evade the responsibility of ever paying significant fees and costs merely be-
cause such fees would hypothetically be capable of segregation under the ra-
tionale presented in Hume. It would prevent a trial court from ever awarding
fees on conjoined common law claims, no matter how related the facts and le-
gal theories are to the statutory easement claim, and no matter the cost.
Walches and other condemnors employing such tactics should be sub-
ject to the same financial consequences under Beckman after forcing Folkmans

and Clarks to defend meritless common law easement claims. Walches need
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only have affirmatively pled that access under alternate common law easement
claims did not exist. Walches consciously chose not to do so, thereby forcing
Folkmans and Clarks to defend these claims at significant costs.

F. CONCLUSION

A conflict exists between divisions on the scope and application of
RCW 8.24.030 fee provisions as a case of first impression in Washington State
of statewide significance and review should be accordingly be accepted.

The trial court's award of attorney fees on the Clarks' defense of
Walches’ common law implied and prescriptive easement claims should be af-
firmed and reinstated. Folkmans should be deemed the substantially prevailing
party for purposes of submitting a cost bill under RAP 14.2. They should be
awarded their attorney fees on appeal and attorney fees for all common law
claims. Those portions of the Appellate Court’s Opinion related to attorney
fees should be reversed.

DATED this 22nd day of September, 2013.
Respectfully submitted,

WILLIAMSON LAW OFFICE

William H. Williamson, WSBA #4304
Attorney for Petitioner Folkmans
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CASE # 301290

Mike Walch, et al v. Kerry A. Clark, et al

KITTITAS COUNTY SUPERIOR COURT No. 102003536
Counsel:

Enclosed please find a copy of the opinion filed by the Court today.

A party need not file a motion for reconsideration as a prerequisite to discretionary review by the
Supreme Court. RAP 13.3(b); 13.4(a). [f a motion for reconsideration is filed, it should state with
particularity the points of law or fact which the moving party contends the court has overlooked or
misapprehended, together with a brief argument on the points raised. RAP 12.4(c). Motions for
reconsideration which merely reargue the case should not be filed.

Motions for reconsideration, if any, must be filed within twenty (20) days after the filing of the
opinion. Please file an original and two copies of the motion. If no motion for reconsideration is filed,
any petition for review to the Supreme Court must be filed in this court within thirty (30) days after the
filing of this opinion (may be filed by electronic facsimile transmission). The motion for reconsideration
and petition for review must be received (not mailed) on or before the dates they are due. RAP 18.5(c).

Sincerely,

W%mecﬂz%

Renee S. Townsley
Clerk/Administrator
RST:sh
Enclosure

c E-malil
Information copy:
Honorable Frances Chmelewski (Judge Cooper’s case)
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FAMILY, LLC, a Washington Limited
Liability Company; ROBERT C.
FOLKMAN and PATRICIA W.
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UNPUBLISHED OPINION
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Respondents.
KORsMO, C. J. — This is an action to attempt to obtain an easement by necessity

across commercial property for the benefit of other commercial property owners. The
trial court dismissed the common law theories of relief at summary judgment and then
rejected the statutory theory after bench trial. We affirm the trial court’s rulings
concerning the easement and partially affirm the attorney fees award. We remand for the
court to segregate its fee award and consider respondents’ CR 11 argument. Whether
respondents are entitled to attorney fees on appeal will be determined by the outcome of

the remand.
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respondents are entitled to attorney fees on appeal will be determined by the outcome of
the remand.
FACTS

Mike and Marcia Walch own Rainier Skyline Excavators, Inc. (RSE), a company
that designs and builds portable hydraulic track drive skyline excavators. In 2000, the
Walches became interested in buying some property in Cle Elum, Washingtoh. They
wanted to use the property, which included a pond known as the Dalle Pond, to
demonstrate, display, and sell RSE’s machinery as well as to manufacture excavators.
Many components used to assemble the excavators must be transported on extra-long
lowboy trailers, called superloads. These superloads can be up to 165 feet in length and
can carry several hundred thousand pounds.

The Walches purchased the property in May 2004. The real estate contract
identifies the Walches’ access to the property by way of an existing easement o.ver the
property located to the east of the Walches’ property, then continuing east over and
across the Burlington Northern Santa Fe (BNSF) railroad corridor, and then proceeding
north over and across the BNSF railroad crossing to Owens Road, “so long as the railroad
shall allow.” Ex 1. At that point, Owens Road becomes a public right-of- way owned by
the city of Cle Elum (City).

The City has a private agreement with the Owens family to use Owens Road south

of the BNSF railroad crossing to access the City’s sewage treatment plant. A trucking

2
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company and several private residents all use the BNSF crossing on Owens Road for
access to their respective properties, but they do not have permits from BNSF to cross the
railroad right-of-way.

The respondents in this action, the Clarks and the Folkmans, own property located
to the west of the Walches’ property, in the Swiftwater Business Park. All the property
owned by the parties in this action is presently zoned by the City as being within its
Industrial District.

On August 9, 2010, the Walches filed suit for a 30-foot easement across the
respondents’ properties. The Walches alleged that a road existed at this location, and that
they used this road to access the property when they were deciding whether to purchase.2
The Walches claimed an easement irﬁplied from prior use and/or prescription or,
alternatively, an easement by necessity pursuant to RCW 8.24.010.

The trial court dismissed the common law claims for prescriptive easement or
implied easement by prior use before trial. However, the statutory claim proceeded to
bench trial, where the Walches claimed they were entitled to an easement by necessity
because their property was effectively landlocked for several reasons: (1) they had no

legal, insurable access over the railroad right-of-way, and (2) as a practical matter they

! See chapter 17.36 of the Cle Elum Municipal Code.
2 The respondents disputed this claim, and the trial court found that there was no
evidence that a road ever existed at this location.

3
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could not physically enter or exit the property because the super-lowboy trailers could not
use Owens Road.’

Mr. Walch testified that he had not taken any steps to submit any land use
applications for the property because he did not want to do any studies or plans until they
had legal access to the property. He also acknowledged that he had not hired any
engineers to examine the route feasibility or made any attempts to obtain an estimate of
the cost of improving Owens Road for the use of the super-lowboys. Additionally, he
testified that the Walches could not get their access insured because they do not have a
BNSF permitted easement for access to their property. The Walches had not sought a
permit to cross the railroad at Owens Road.

City administrator Matt Morton testified that the Walches had never submitted any
land use applications, their intended use of the property would be a conditional use, there
was no guarantee that the Walches would be permitted to use the property for RSE, and it
was premature to give an opinion on whether the City would grant a permit of any kind.
He also testified that the Dalle Pond on the Walch property is classified as a category

three wetland, which could further complicate the land use permit process.

? In particular, they alleged that the superloads could not negotiate the turns at
Owens Road, which also was too narrow, and the trailers would get high centered on the
railroad tracks.
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The trial court dismissed the Walches’ RCW 8.24.010 claim without prejudice,
finding that the Walches had physical access to their property over the BNSF railroad
crossing and that until such access was denied or withdrawn the Walches could make use
and enjoyment of their property for those uses authorized by the City within the industrial
zone. The court concluded that the property was not landlocked and there was no
guarantee that RSE could be situated on the property.

Respondents requested attorney fees and costs under RCW 8.24.030 for defending
all three easement claims. Finding that the claims all involved the same underlying set of
facts and were so interrelated that segregation of fees was not required, the trial court
awarded attorney fees for defending all three claims. The Walches then timely appealed
to this court.

ANALYSIS

The Walches challenge the court’s statutory easement ruling and the attorney fee
awards. All parties seck attorney fees on appeal. We will first discuss the easement
ruling before turning to the fee arguments.

Easement

The trial court determined that the Walches had “not established a reasonable
necessity for a private way of necessity l;ecause their property is not landlocked and

because they have no guarantee that a future use of their property would include situating .
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the RSE, Inc. manufacturing business on the property.” Clerk’s Papers (CP) at 251. We
agree with both of those assessments and affirm the denial of the easement.

This matter was tried on the authority of RCW 8.24.010 that provides:

An owner, or one entitled to the beneficial use, of land which is so situate

with respect to the land of another that it is necessary for its proper use and

enjoyment to have and maintain a private way of necessity . . . on, across,

over or through the land of such other . . . may condemn and take lands of

such other sufficient in area for the construction and maintenance of such

private way of necessity . ... The term “private way of necessity,” as used

in this chapter, shall mean and include a right of way on, across, over or

through the land of another for means of ingress and egress.

This statute is “not favored in law and thus must be construed strictly.” Brown v.
MecAnally, 97 Wn.2d 360, 370, 644 P.2d 1153 (1982). To condemn a private way of
necessity, the Walches needed to show that access over the respondents’ property was
reasonably necessary for the proper use and enjoyment of their property. See id.

The landowner’s necessity does not have to be absolute, but it must be reasonably
necessary under the facts of the case. State ex rel. Polson Logging Co. v. Superior Court,
11 Wn.2d 545, 562-63, 119 P.2d 694 (1941). It is insufficient to show that the proposed
route is more convenient or advantageous than another route. State ex. rel Carison v.
Superior Court for Kitsap County, 107 Wash. 228, 232, 181 P. 689 (1919). The party
seeking to condemn the private way bears the burden of proving the reasonable necessity,

including the absence of alternatives. Noble v. Safe Harbor Family Pres. Trust, 167

Wn.2d 11, 17, 216 P.3d 1007 (2009).
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However, “a potential condemnor should not be prevented from condemning a
private way of necessity merely because the condemnor may enjoy the permissive user of

39

a ‘way.”” Brown, 97 Wn.2d at 368. The Walches primarily rely upon this quote from
Brown, arguing that although they currently have access to the property, they have no
legally protected access and are entitled to pursue their private condemnation action. We
agree. The existence of an access roﬁte does not bar a private condemnation aétion under
the statute.* Id. at 366f68. Existing access, however, is evidence that can be considered
in adjudging the necessity of the proposed private condemnation action. That is how the
trial court treated the matter.

The existing access is strong evidence that the property is not currently
landlocked. There also was evidence that the Walches had not undertaken efforts to |
determine the feasibility of obtaining permission from BNSF railroad or of improving the
existing access route to accommodate the superloads RSE would need to use. In light of
these facts, the trial court did not err in determining that the property was not landlocked.

The trial court also determined that necessity had not been established because it

was only speculative that RSE would be able to use the property for its intended

* The Walches seek to extend Brown and apply the statute to condemn a new route
rather than obtain legal standing to their existing route. In light of our agreement with the
trial court that the Walches did not prove the necessity for private condemnation, we do
not address the propriety of their proposed route or of their argument for extending
Brown.
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purposes. The testimony showed that a conditional use permit would be necessary to
address zoning related restrictions on the property and there also were environmental
concerns to address. Given these hurdles, it was understandable that the superloads
might never need to access the property.

In Brown, the would-be condemners received approval of their proposed
development on various conditions that included the need to obtain an easement
permitting access to the property. /d. at 364-65. The Walches approached the matter
from the opposite perspective by attempting to obtain their access befofe seeking
approval of their development plans. While there is no legal inipcdiment to using this
approach, the uncertainty of the property’s future use is a proper fact for the trier of fact
to consider in assessing the necessity of the proposed private condemnation.

The record supported the trial court’s determination that the Walches had not
established the necessity of their proposed private condemnation. The property was not
currently landlocked and it was uncertain whether future access would be inadequate.
We thus affirm that aspect of the judgment.

Attorney Fees

The Walches attack the trial court’s ruling assessing fees against them for defense
of the common law claims as well as the reasonableness of the fee award. All parties
seck attorney fees on appeal and the respondents also suggest alternative bases for

upholding the fee award. We conclude that the trial court erred in not segregating the fee

8
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awards, the fees were otherwise reasonable, and we remand for consideration of the CR
11 claim thgt was raised, but not decided, at trial. The Walches are not awarded any fees
for the appeal; whether respondents obtain appellate attorney fees is dependent upon the
outcome of the remand. We approach the fee question in a slightly different manner than
it was presented by the parties. |

RCW 8.24.030. Attorney fees in a private condemnation action are governed by
RCW 8.24.030, which provides in relevant part:

In any action brought under the provisions of this chapter for the

condemnation of land for a private way of necessity, reasonable attorneys’

fees and expert witness costs may be allowed by the court to reimburse the

condemnee.

This court reviews a trial court’s award of attomey fees for an abuse of discretion.
Mahler v. Szucs, 135 Wn.2d 398, 435, 957 P.2d 632 (1998). Discretion is abused when it
is exercised on untenable grounds or for untenable reaéons. State ex rel. Carroll v.
Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).
| Attorney fees should be awarded only for services related to causes of action that
allow for fees. Absher Constr. Co. v. Kent Sch. Dist. No. 415,79 Wn. App. 841, 847,917
P.2d 1086 (1995). If fees are authorized for only some of the claims, the fee award must

properly reflect a segregation of time spent on issues for which fees are authorized from

time spent on other issues. Hume v. Am. Disposal Co., 124 Wn.2d 656, 672, 880 P.2d
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988 (1994). However, if the claims are so related that no reasonable segregation can be

‘made, the court does not need to require segregation. See id. at 673.

In awarding attorney fees, Washington courts apply the lodestar method and the
trial court must enter findings of fact and conclusions of law supporting its decision to
award fees. Mahler, 135 Wn.2d. at 434-35. The findings are necessary for an appellate
court to review the award. Bentzen v. Demmons, 68 Wn. App. 339, 350, 842 P.2d 1015
(1993). Where a trial court fails to create the appropriate record, remand for entry of
proper findings and conclusions is the appropriate remedy. Mahler, 135 Wn.2d at 435.

The Walches asserted three easement claims: an easement by necessity under
RCW 8.24.010, a prescriptive easement, and an implied easement by prior use. The latter
two common law claims were dismissed by agreement at summary judgment. After
prevailing at trial, the respondents presented requests for attorney fees that segregated the
fees related to the statutory action from those related to the common law claims, but
argued on various theories that they were also entitled to attorney fees for defending the
common law claims.

The Walches contend on appeal that the court erred by finding that the claims
were too interrelated to segregate and that the fee award was excessive. We agree that
the claims could be segregated and reverse the trial court’s finding that it was not
appropriate to segregate. However, we see no abuse of discretion in assessing the amount

of attorney fees for the defense of the statutory claim.

10
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Initially, we agree wifh the Walches that RCW 8.24.030 does not apply to the
common law claims. The statute applies to any actions “brought under the provisions of
this chapter.” RCW8.24.030. It does not thereby extend to all related claims. However,
the trial court still has authority to grant the entirety of a fee request when it is impractical
to segregate covered and noncovered claims. Hume, 124 Wn.2d at 673.

While that is how the trial court treated the requests here, it was not impractical to
segregate ihe claims. The respondents did in fact segregate their requests. Indeed, the
trial court also awarded fees to the respondents based on each category of claims. There
were three distinct legal theories subject to different discovery and legal research efforts.
It was not impractical to segregate. The trial court erred in concluding otherwise.

The Walches also challenge the reasonableness of the total fee award. We see no
abuse of discretion. The Walches imposed significant costs on their neighbors who
properly proved their defense costs, including the claims that were not subject to
reimbursement under the statute. The Walches do not challenge the hourly rate charged
by respective counsel. The court reviéwed the time slips and properly applied the
lodestar formula to calculate the fee award. The fees awarded each respondent were
reasonable. The Walches sought an easement across commercial property owned by two
parties and cannot now claim it was unreasonable for both respondents to fully contest

the action at great expense to all.

11
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The attorney fee awards for the defense of the statutory claim are affirmed; the
awards under the statute for the defense of the common law claims are reversed.

Common Law Theories. Respondents also sought CR 11 sanctions in the trial
court on the common law claims, arguing that they were brought without proper
investigation. The trial court did not address this argument in light of its decision to grant
fees under the statute. On appeal, the respondents reprise this argument as an alternative
basis for affirming the fee award. The Walches contend that the argument cannot be
addressed due to the failure of the respondents to cross appeal.

Only a party who has been aggrieved by a trial court action can appeal. RAP 3.1.
The respondents were not aggrieved; the trial court awarded attorney fees on the common
Jlaw claims. They had no basis for seeking affirmative relief. Instead, they properly
raised the issue as an alternative basis for affirming the trial court. Wolstein v. Yorkshire
Ins. Co., 97 Wn. App. 201, 206-07, 985 P.2d 400 (1999).

This court is not in a position to decide the CR 11 issue in the absence of finding
by the trial court. Since we have reversed the fee award under the statute for the common
law claims, we remand this issue to the trial court for consideration of the respondents’
CR 11 argument related to those claims.

Attorney Fees on Appeal. Finally, all parties seek attorney fees on appeal. The

Walches seek fees for responding to the CR 11 argument. However, as that argument

12
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was properly brought to this court, the Walches have not prevailed on that issue and there
is no basis for awarding fees to them.

Respondents seek their attorney fees based on either RCW 8.24.030 or for
responding to a frivolous appeal. This appeal wés not frivolous. The Walches presented
a debatable issue concerning the necessity of their private condemnation action. The
statute does provide a basis for awarding fees to the respondents. However, at this point
they have not substantially prevailed. While they have won on the merits of the private
condemnation action, their attorney fee award has been reduced, at least temporarily.

If, on remand, respondents prevail on their CR 11 argument and regain their fees
for the common law claims, the trial court also should award respondents their reasonable
attorney fees for defending the appeal in this court. If they do not prevail on the CR 11
claim, then no party will receive any fees for the appeal.

Affirmed in part, reversed in part, and remanded.

13
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A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.
Ly
Korsmo, C.J.
WE CONCUR:
Brown, J. Kulik, J.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

MIKE WALCH and MARIA WALCH,
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Appellants,
V. ORDER DENYING
MOTIONS FOR
KERRY A. CLARK and PATRICIA L. RECONSIDERATION

CLARK, husband and wife; W.L. CLARK
FAMILY, LLC, a Washington Limited
Liability Company; ROBERT C. FOLKMAN
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Respondents.

THE COURT has considered respondent Folkmans’ Motions for Reconsideration &
Modification of Ruling (RAP 12.4; RAP 17.7) and Motion for Attorney Fees and Costs, and
respondent Clarks® Motion for Reconsideration of Decision on Attorney Fees, and is of the
opinion the motions should be denied. Therefore,

IT IS ORDERED the motions for reconsideration of this court's opinion of July 23, 2013,
are denied.

DATED: August 27, 2013

PANEL: Judges Korsmo, Brown, Kulik

FOR THE COURT:

Chief Judge
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SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,
husband and wife,

Plaintiffs, No. 10 2 00353 6

vs. 'MEMORANDUM DECISION

)

)

)

)

)

)
KERRY A. CLARK and PATRICIA )
L. CLARK, husband and wife; )
W. L. CLARK FAMILY, LLC, a }
Washington limited liability company, )
ROBERT C. FOLKMAN, et ux., )
)

)

Defendants.

INTRODUCTION

Trial of the above captioned matter took place before this court on May 10 and
11, 2011. The plaintiffs were represented by attorneys Chris A. Montgomery and

'Richard T. Cole. The defendants Clark and Clark, LLC were represented by attorney

Doug Nicholson and the defendants Folkman were represented by attorney Bill
Williamson. The court heard the testimony .of plaintiff Mike Walch, Super Load driving
expert 'Rby‘ce Hatley, Cle Elum City Administrator Matt Morton, City of Cle Elum Public
Works Director Jim Leonard, Joe Kretschman, Robert Folkman, Kerry-Clark, ?nd_ Ken
Marson. The court also received into evidence. Exhibits 1through 18, 20 through 40, 42

MEMORANDUM DECISION - |

000480



through 55, 57 through 59, 101 through 114 and 116 through 120. Atthe conclusion of
the plaintiffs’ case both Mr. Nicholson and Mr. Williamsoh made motions to dismiss on
behalf of their.clients. The court took their.arguments under advisement, reserved
ruling-thereon and required that the-defendants put on their cases.! Atthe conclusion
of the trial the court heard the closing arguments of the parties and renewed motions by
the defendants to dismiss the claimis. The court théreafter took the matter under
advisement to review all of the exhibits and consider the arguments as well as the
testimony of the witnessés. The court has finished that process now and herebelow
issues its memorandum decision.

DISCUSSION

1. Facts. The plaintiffs purchased real property situated in Cle Elum
Washington in May, 20042 Access to plaintiffs’ property is outlined in the real estate
contract and is by way of an existing easement over the Daile property to the east of the
plaintiffs’ property, east over and across a Burlington Northern Santa Fe Railroad
corridor and then north over and across the Burlington Northern Santa Fe Railroad
crossings crossing to Owens Road. The City of Cle Elum owns the public right of way
of Owens Road from North First Street in the City of Cle Elum to the north edge of the
Burlington Northern Santa Fe right of way. The City of Cle Elum also has a private
agreement with the Owens family to use Owens Road south of the Burlington Northern
Santa Fe railroad crossing to the City of Cle Elum sewage treatment plant. Peninsula
Truckirig also uses the same-Owens Road to access its facilities to the south on Owens
Road as do several private residences. None of these parties has been issued _permits
from Burlington Northern Santa Fe to cross the railroad right of way.

The plaintiffs own Rainier Skyline Excavators, Inc. (RSE) and intend to locate
that business on their Cle Elum property. RSE designs and manufactures the world’s
largest portable hydraulic track drive skyline excavators, buckets, teeth and accessory

' See CR 41{b)(3).
? gee Exhibit ).

‘EMORANDUM DECISION - 2
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equipment.3 The Walches intend to use their-Cle Elum property to demonstrate their
portable skyline excavator in conjunction with the Dalle pond on their property and
either manufacture or assemble several components of the skyline excavator on their -
property. Many components of the portable skyline excavator are trarisported by-'[bn__g
and extralong lowboy trailers, called super loads: These super loads can be up t0.165
feet in length and carry several hundred thousand pounds.

The defendants own property to the west of the Walch property situated in the
Swiftwater Business Park!. The Clarks and the Folkmans have spent the last five years
developing the Swiftwater Business Park, improving the building now housing Marson &
Marson Lumber, developing and housing a glass company and constructing a two story
office building which houses the Kubota Tractor dealership and other tenants. Clark,
LLC has spent time and money to short plat its property imimediately north of Clarks,
which it purchased from Burlington Northern Santa Fe.

The property of all parties is presently Zoned by the City of Cle Elum industrial as
defined by Chapter 17.36 of the Cle Elum Municipal Code®. According to Matt Morton,
Cle Elum city administrator, no land use applications have ever been submitted by the
plaintiffs for the intended use by their company RSE on the property they now own.
Moreover, while the intended uses by the plaintiffs of their property may be permitted
outright in the industrial zone if they are developed and used in the manner that
complies with the performance standards and aesthetics objectives of Chapter 17.36 of
Cle Elum city code, Mr. Morton also pointed out that there is no guarantee of granting
any application until it was submitted and reviewed and reconciled with the City of Cle
Elum Critical Areas Ordinance.,'6 especially because of the Dalle ponds situated on the
Walch propeity, which Walch has described as the Dalle wildlife and fish propagation-
ponds.”

The Walches. seek a 30 foot easement by necessity, claiming their property is

“landlocked” because they have no legal right to cross the railroad right of way over

* See Exhibit 40:

* See Exhibits 2 through 8.
? See Exhibit 106,

* See Exhibit 107,

? See Exhibit 109.
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Owens Road and the super load lowboys needed to transport their equipmerit cannot
traverse the raifroad crossing over Owens Road or make an immediate right turn down
the raifroad corridor.® At trial the plaintiffs ¢laimed that the easement by rigcessity they-
sought should be off of Swiftwater Boulevard through the Folkman/Clark properties in a
south. easterly direction along the southern edges of the defendants’ properties
immediately inside the DOT right of way fence to meet the plaintiffs’ property at the
southwest corner thereof.®

2. Law. The private condemnation statute, RCW 8.24.010 et seq. under
which this action is brought by the plaintiffs “is not favored in law and thus must be
construed strictly.” Brown v. McAnally, 97 Wn.2d 360, 370 (1992). In a condemnation
proceeding for a private way of necessity the condemnor, here Walch, has the burden
of proving the reasonable necessity for a private way of necessity including the absence
of alternatives. Noble v. Safe Harbor Trust, 167 Wn.2d 11, 17; State ex rel. Carlson v.
Superior Court, 107 Wash. 228, 234 (1919). The need for a private way of necessity
need. not be absolute; instead the way must be reasonably necessary under the facts of
the case, as distinguished from being merely convenient or advantageous. Brown;
supra; Ruvalcada v. Kwang 'Ho Baek, 159 Wn App. 702, 709 (2011).

The policy on which the doctrine of easement by necessity is based is that a.
landlocked land may not be réndered useless in‘perpeéetuity, that the “landlocked”
landowner is entitled to the beneficial uses of the land. The landlocked owneris,
therefore, given the right to condemn a private way of necessity to allow ingress and
egress to the land to enjoy its beneficial use. Hellberg v. Coffin Sheep Company, 66
Wn.2d 664, 666-667 (1965); Kennedy v. Martin, 115 Wn.App. 866, 868 (2003).

What constitutes a reasonable necessity is a factual determination. As stated in
Beeson v. Phillips, 41 Wn.App. 183 (1985):

“The core of the public policy behind the statute’s grant of condemnatory
authority lies in the admonition that the condémnor’s property must be so
situated that in order for him to obtain ‘its proper use and enjoyment’, he must of

% Two separate problems: one, not being able to cross the railroad.crossing because of the low center of the super
load lowboys creating risk of high centering on the railroad tracks and, secondly, the 165 foot load making a right
turn. within 30 feet of the crossing on to the railroad corridor passige. On May 4, 2011 the court, with each of the
attorneys, took a view of the property at both the west and east ends, walked the property, drove on the propeity and
witnesses a demonstration of a smaller lowhoy high centering.on the railroad tracks in question.

? See Exhibit 53.
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‘necessity obtain use of another’s property. In Washington, that necessity need
not be absolute® it must, however, be reasonably necessary as opposed to:
meérely convenient or advantageous:”

Beeson, supra at 186-187 quoting Bfown v. McAnhally, supra:

' 3: Decision. Plaintiffs contend their property is landlocked because they
cannot access their propefty for their intended purpose; that is to place their RSE, Inc.
business thereon.. More specifically, plaintiffs contend they cannot access their
property for that intended use because they do not have legal, insurable access over
the railroad right of way either at the crossing or along the rajlroad corridor to their
granted easement through the Dalle property. And, as a practical matter, they cannot
pull their super load lowboys. over the railroad tracks ‘and make the right turn because
the lowboys would get high centered, and even if the lowboys could cross the tracks,
they could not (because of their length) make the hard right 90 degree turn immediately
after the railroad tracks on to the railroad corridor to access the granted easement. The
defendants counter the plaintiffs’ argument by contending the plaintiffs’ proposed use of
the property is purely speculative at this point; that the Walches have never made
application for development of the property for the intehded use and that there is no
guarantee from the City of Cle Elum that Walches would be permitted. to’ even situate
their RSE business on their property, given the complexities of the industrial zone and’
Critical Areas Ordinances of the City of Cle Elum. In other words, there is no guarantee
that the plaintiffs’ intended use of their property would be a préper use and enjoyment
of the property.

The plaintiffs have access to the property over the railroad crossing through the

railroad corridor to their granted easement. The access may not be insurable because

of the lack of permits from the railroad but no one has ever denied the pilaintiffs or their
predecessors’ use of the railroad crossing and/or -corridor to the granted easement and
hence to the plaintiffs’ property in question. Until such access is in fact denied or
withdrawn the plaintiffs may utilize their property for uses authorized by the industrial
zone of the City of Cle Elum and for which they-can make use and enjoyment of their
property. Taking by necessity is not extended'to these necessities that may be created

MEMORANDUM DECISION - §
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by the contemplation of a future real estate subdivision"déive_lop‘ment. Brown, supra at
370, I | , | S

The court finds the plaintiffs have not established a reasonable necessity for a
private'way of necessity because their property is not landlocked and because they
have no guarantee that_' a future use of their propedy would include situating.the'RSE,
inc. manufacturing business on the property.

Based on the foregoing, the court concludes the defendants are entitled to a
judgment of dismissal™®.

CONCLUSION
Based on foregoing, please prepare findings of fact; conclusions of law and a
judgment of dismissal. Please also be prepared at presentation of those documents to

argue on the award of attorney’s fees pursuant to RCW 8.24.030.

DATED: May 24, 2011

s Pursuant to CR 4 I(b)(.:) the court-declined to rule on the defendants® motions at the end of the plaintiffs’- case
The court declined to render any judgment until after the closeé of all of the evidence and will base its-decision upon
the completed case. Moreover, because the court:is ru!mg on the merits of ihe case the'court chooses not to rulé-on
the defendant Folknian’s motion to dismiss on Jnnsdncnonal grounds based on the-alleged failure of the plaintiffs to
properly pursue its adininistrative remedies and rémediés under the Land Use Petition Act (LUPA).
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INTHE SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,

NO. 10-2-00353-6
husband and wife,

FINDINGS OF FACT AND

Plaintiffs, CONCLUSIONS OF LAW

\2 (Clerk’s Action Required)

CLARK, husband and wife; W.L. CLARK
FAMILY, LLC, a Washington Limited
Liability Corirpany; and ROBERT C.
FOLKMAN and PATRICIA W.

)

)

)

)

)

)

KERRY A. CLARK and PATRICIA L. %
)

)

)

FOLKMAN, husband and wife, %
)

Defendants.

REr R Ak bR bk R E R TR R KRRk ko

THIS MATTER, was fried to-the Court, without'a jury, on May 10 and 11, 2011, before
the Honorable Michael E. Cooper, on plaintiffs’ claim of a statutory easement by necessity under
RCW 8.24.101 et seq. The plaintiffs were represented by their attomeys of record, Chris A.
Montgom.ery :anid Richard T. Cole. The defendants, Kerry A. Clark and Patricia L. Clark
(“Clarks™); and the W.L. Clark Family, LLC (“Clark, LLC”), were represented by their attorney-

of record, Douglas-' W. Nicholson, and the defendants Robert C. Folkman and Patricia W..

Fblkman (“Folkmans™) were represented by their attorney of record, Bill Williamson. The Cowrt .

Findings of Fact and CONE GILREATH
Conclusions of Law LAW OFFICES '
Page 1 of 10 200 East Third Avenue. * P.O. Box 499

Ellensburg, Washington 98926
Tc]ephone (509) 925-3T: 91
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heard the testimony of the following witnesses: plaintiff Mike Walch; super-load.driving exper,
Royce Hatley; Cle Elum City Administrator, Matt ‘Morton; City. of Cle Elum Public Works
Director, Jim Leonhard; Joe Kretschman; Robert. Folkman; Kerry Clark; and Ken Marson. The
following: exhibits were admitted into evidence: Exhibits 1 through 18, 20 -tﬁro’u'g‘h. 40, 42
through:55, 57 through 59, 101 through 114; and 116 through 120.

At the conclusion of the plaintiffs’ case, counsel for the defendarits each madé motions
for dismissal on behalf of their clients. The Court took their arguments under advisement,
reserved ruling thereon, and required that the defendants put on their cases. ‘At the conclusion of
the trial, the Court heard closing argumients of all parties and the renewed riotions by defendants
to dismisé plaintiffs’ claims. The Court then took the matter under advisenient to review all of
the evidence and testimory, and to consider the parties” arguments. Afier doing so, on May 24,

2011, the Court issued its Memorandum Decision, which is incorporated by reference herein.

In -accordance with said Memotandum Decision, counsel for the respective parties
submitted their briefs and supporting declarations on the award of attorney fees and costs, with
oral argument thereon having been heard on June 17, 2011. The Court then ‘took the matter
under advisement to review the parties® written submissions and consider the oral arguments.
Thereafter, on July 5, 2011, the Court issued its Memorandum Decision Regarding Attorney’s
Fees, which is incorporated by reference herein.

Based on the above matters, the Court now makes- the following Findings of Fact and

Conclusions of Law:

! Régarding Exhibit 9, the attached declaration of Steve Locati was stricken, with-the title policy itself being admitted.

Findings of Fact-and
Conclusions of Law

‘Page 2 0f 10

000487




10
1
12
13
14
15
16
17
18
19
20
21
22
23

24

I. FINDINGS OF FACT

A. Easement by Necessity.

1. The plaintiffs purchased their real property. situated in Cle Eluri, Washington, in
May of 2004.

2. Access to plaintiffs’ property is identified in the real estate contract; it is by way -
of an existing easement over the Dalle property to the east of plaintiffs’ property, then continuing
east.over and.across the Burlingion Northern & Sanie Fe Railroad (“BNSF”) corridor, and then
proceeding north over and across the BNSF railroad crossing to Owens Road. The road heading
east through the Dalle property, and then continuing east through the BNSF comidor to Owens
Road, is commonly known as Dalle Road.

3. The City of Cle Elum owns the public right-of-way of Owens.Road from North
First Street in the City of Cle Elum to the north-edge of the BNSF right-of-way.

4. The City of Cle Elum also has a private agreement with the Owens Family to use
Owens Road south of the BNSF railroad crossing, from the north line of Section 36 to the City of
Cle Elum’s sewage treatment plant.

5. Peninsula Trucking also uses the same Owens Road to access its facilities to the
south of the BNSF crossing on Owens Road, as do several private residences. None of these
entities or persons has been issued permits from BNSF to cross the railroad right-of-way.

6.  ‘The plaintiffs own Rainier Skyline Excavators, Inc. (“RSE”) and intend to locate
that businéss on their Cle Ehum property.

7. RSE designs and manufactures the world’s largest portable hydraulic track-drive

skyline excavators, buckets; teeth and accessory equipment.

" Findings of Fact and

Conclusions of Law
Page 3 of 10
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8. Plaintiffs intend to ﬁusef'their Cle Elum propert'y 10 demonstrate; display and sell

their poitable skyline excavator in tonjunction with the horseshoe-shaped Dalle pond on their

1 property, and either manufacture or #ssemble several components of the skyline excavator on |

their property.

9. Many components of the portable skyline excavator are transported by long and
extra-long lowboy trailers, called super-loads. These super-loads can be up to 165 féet in length
and carry several hundred thousarid pounds.

10.  The defendants own property to the west of plaintiffs’ property situated in the
Swiftwater Business Park. The individual defendants, Clarks and Folkmans, have spent the last
five years developing the Swiftwater Business Park, in¢luding; the Clarks' improvement of the -
building now housing Marson & Marson Lumber, developing‘ and housing a glass-company, and
constructing 2. two-story office building which houses the Kubota tractor dealership and othér
tenants.

11.  The defendant, Clark, LLC, has spent time and money to short plat its property
immediately north of the property owned by defendants Clarks and Folkmans, which it
purchased frorn BNSF.

12.  The property of all parties to this action is presently zoned by the City of. Cle
Elum as being within its Industrial District, as defined by Chapter 17.36 of the Cle Elum
Municipal Code;

13. According to Matt Morton, Cle Elum City"Administrator, no land use applications :

have ever been submitted by the plaintiffs for their intended use of their company, RSE, on the

property they now-own.

Findings of Fact and
Conclusions of Law
Page 4.0f 10
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14,  While-the plaintiffs’ intended uses.of their pr_op,crty may be permitied i the City

of Cle Elurh’s industrial zone, if they are developed and used in the manner that complies with

| the perforrnarice standards and aesthetic.objectives.of Chapter 17.36 of the Cle Elum City Code;

| Mr. Morton also pointed out that there.is no guarantee of granting any land use application until

it is subniitted and reviewed, and reconciled with the City of Cle Elum’s critical areas ordinance,
especially because of the Dalle ponds situated on the plaintiffs’ propeity, which plaintiffs have
déscribed as the Dalle Wildlife and Fish Propagation Ponds.

15. The plaintiffs seek a thirty-foot (30") easement by necessity, claiming their

property is “landlocked” for the following reasons: first, they have no legal, insurable access
| over the railroad right-of-way, either at the crossing over Owens Road or over the road along the

| railroad corridor to-their granted easement through the Dalle property; and, second, asa ptac.tiCaJ

matter, they canhot turn south onto Owens Avenue from 1* Avenue, and cannot pull their super-

load lowboys over the railroad tracks without the lowboys getting high centered, and even if the

| super-load lowboys could cross the tracks, they could not (because of their length) make the

immediate right turn onto the road heading west through the railroad corridor to access their
granted easement.
16. At trial, the plaintiff sought an easement by necessity over a single route, which

they identified as coming off of Swifiwater Boulevard, and then running in a Southeasterly

_ direction along the southern ¢dge of the Folkman and Clark properties, immediately inside the

DOT right-of-way fence, to connect with the plaintiffs’ property at the southwest comer thereof.
B. Attorney Fees-and Costs.
17.. The defendants seek an award of -their reasonable attorney fees and costs |

associated with defending their properties against the plaintiffs’ claim 1o condemn: a private way

Firidings of Fact and
Conclusions of Law
Page 5 of 10
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-of necessity through defendants’ properties, as well as an award of such fees and Costs incurred -

as a-result of defending the implied easement and prescriptiv._é easement -claims against‘ their

{ inherently related factual and legal issues. As part of the easement by necessity claim, the |

1 would have allowed them to pursue the implied easement claim.

{ alleged roads. infact existed, this fact would have enhanced their claim for an easement by

‘necessity and undermined the deferidents’ defenses to that claim.

| 2 Edch attorncy in subniitting his request for attoritey’s fees has scgregated their respective requests by claim.and 1.uicl\'5nL
~'CR.1J or-RCW 484185

" Findings of Fact and

properties; each of which the Court previously dismissed, with prejudice. The defendants seek
an award of attorney fees. pursuant to RCW 8.24.030 and CR. 11 or REW 4.84.185 2
18.  The defendants argue that a common nexus exists between the prescriptive

easement, the implied easement, and the easement by necessity claims, as each involves

defendants argue that the plaintiffs had the burden of proving that rio implied easement or
prescriptive easement cxisted to otherwise allow them to access their property. In fact,
defendants claim the plaintiffs argued that they had met their burden of showing no implied

easement existed, by demonstrating to the Court there has never been a common grantor that -

19.  Moreover, the defendants claim a common core of facts and related legal issues
exist between 'the prescriptive easement and the easement by necessity claims, because both
easement claims were over identical:roads, which plaintiffs claimed to bg-“exi'sﬁtihg roads” o\}er
and across the défendants’ properties; the defendants’ defenses included establishing the roads in

question ‘never existed or were not on their property; and had the plaintiffs established the

20.  The Clarks’ attomney, Mr. Nicholson, is seeking an award of fees-and costs in the

total afriount -of $121,922.50 ($121,055 in fees and $867.50 in costs); and the Folkmans’

Conclusions of Law
Page 6 of 10
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: ‘_.attomey, Mr Wllhamson, is seeking a total award of fees and costs of $44 385.25 ($43 883. 25 in |

fees and $500 in costs)

- 21. ‘Mr. NlChO]SOB billed at $275 per hom' and Mr. Wllhamson billed at $260 per :,'

-~

hour P]amtxffs do not Object 1o the reasonableness of the defendants’ hourly attorney rates; and

| the | Conrt finds said hourly rates to be reasonable

22,  The Court has reviewed in detall each submission fot” fces and determinesthat the |
amount-of fees incurred ‘by defendants was reasonable in light of the overall circumstances of '_ .'
this case.

Basedupon the Findings of Fact, the Court makes the followiﬁg_ Conclusions of Law:

| CONCLUSIONS OF LAW -
A.  Easement by Necessity.

1. The plaintiffs have ;plgy;ical- access to their property over the Owens Road tailroad
crossing, and through the railroad corridor 1o their granted easement.

2. The-access may npi be insurable because of the lack of a permit from the railroad
company, but no one has everdenied plaintiffs’ or their predecessors’ use of the railroad crossing
and/or the railroad corridor to the granted easement to the plaintiffs’ property in question.

3. Until such access is in fact denied or withdrawn, the plaintiffs can make use.-and

‘enjoyment. of their property for ‘those uses authorized by the City of Cle Elum within its

-industrial zone.

4. Taking by necessity is not extended to those necessities that may be created by'the |

1 contemplation of future real estate-development.

5. Plaintiffs have not established a reasonable necessity to condemn a private way of

necessity because their property is not landlocked, and because they have no guarantee that a

Findings of Fact and
Conclusions of Law
Page 7 of 10
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future use of their property would include situating the RSE, Inc, manufacturing business on the
property.

6. "For the 'a'bo,vé reasons, the deféndants are each entitled to:judgment of dismissal |

| on plaintiffs’ claim of a statutory ¢asement by necessity under RCW 8.24.010 et. seq.?

7. . Plaintiffs’ prescriptive easement claims were previously dismissed, with |
prejudice, on defendants’ motion for partial summary judgment, pursuant to this Court’s
Memorandum Decision entered February 2, 20F1, and Order of Dismissal, entered February 8,
2011; and pIaintiffs‘ only other claim in this -action, for an easement implied from prior use
during common ownership, was dismissed, with prejudice, pursuant to a Stipulation and: Order |
entered January 14, 2011; therefore, there being no remaining issues or claims among the parties
in this action, defendants. are each entit]éd to judgment on‘thcir counterclaim to quiet title to their
respective properties.

B. Attorney Fees and Costs.

8. RCW 8.24.030 specifically allows a trial court the discretion to award attorney
fees ‘and expert witness costs in any action brought under the provisions of the private
condemnation statute, RCW 8.24.010 et seq. No similar statute, however, authorizes the award |
of reasonable attorney’s fees and costs of litigation for either implied easement or a-prescripfive

easement claim.

9. However, where the plaintiffs’ claims involve a corhmon core of facts and related

| legal theories, the trial court is not.required to segregate the fees. This is especially so in a

private condemnation action when one considers the legislative history of fee awatds for private

T Because the: Court is ruling on the merits of (e case, the Court will not rule on defendant Folkmans® motion-to

dismiss on'jurisdictional grounds based on the allcged failure of the plaintiffs to properly pursue its administrative
remedies ahd'the remedies available under the Land Use Petition Act (*LUPA™).

Findings of Fact and

Contlusions of Law
Page 8 of 10
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| ‘way of necessity actioiis as they have evolved in the last thirty 30 years. The lﬁsé-‘ of the-term . :

““any action” and the ottier statitory language indicates that the legislature "intended ‘broad-

application of RCW'8.24.030.
| 10.  Here, pldintiffs three easemient claims (prescriptive, implied, and by necessity) |
were all interrelated and all atose from a céﬁﬁnon core of facts and related legal theories.

11. The héurly rates charged by Mr. Nichols;m and Mr. Williamson were reasonable,
as were the hours they expended in defénding plaintiffs’ easement claims against their clients.

12.  The Court rwi]l? therefore, award as reasonable attorney’s fees all that which is |
requested by Mr. Nicholson and Mr. Williamson. The Court will also allow the statutory costs |
sought by Mr. Nicholson. However, the Court will deny the $500 in costs sought by Mr.
Williamson as there is no specific showing of what that request entailed.

13.  Accordingly, the Clarks ar¢ entitled to an award of attorney fees and costs in the
total amount of $121,922.50; and the Folkmans are entitled to an award of attorney fees in the

amount of $43,885.25.

1 |
DONE IN OPEN COURT this_J | day of % L2011,
ICiAEL E. COOPER

The Honorable Michael E. Cooper

CONE GILREATH LAW OFFICES

By:

~Douglas W, Nicholson, WSBA #24854
Attorngysfor Defendants Clarks and
W.L. Clark Family, LLC

Findings of Fact and-
Conclusions-of Law
Page 9 of 18
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IN THE SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,

NO. 10-2-00353-
husband and wife, 10-2-00353-6

ORDER AWARDING CLARKS®

Plaintiffs, FEES AND COSTS

v.
(Clerk’s Action Required)

CLARK, husband and wife; W.L. CLARK
FAMILY, LLC, a Washingten Limited
Liability Company; and ROBERT C.
FOLKMAN and PATRICIA W.

)

)

)

)

)

)

KERRY A. CLARK. and PATRICIA L. )
)

)

)

FOLKMAN, husband and wife, )
)

)

Defendants,
REERREBHEREARRFEERAR X CERENRERFE P ok p

THIS MATTER came before the Couit on the post-trial Motion for an Award of Attorney
Fees and Costs brought by defendanits, Kerry A. Clark and Patricia L. Clark, husband and wife,
and the W.L. Clark Family, LLC (collectively “Clarks”). A hearing on the motion was held on
June 17,2011, with ail counsel forthe reSpéctive parties in attendance. The Court, after hearing
oral argument, took the matter wnder submission. The Court has considered the pleadings and
papers filed in this-action and in conjunction with the Glarks® Motion for Award of Attorney

Fees and Costs, as well as the oral arguments of counsel.

Order Awarding Clarks’ Fees & Costs CONE GILREATH
Pagel of3 LAW OFFICES
200 East Third Avenue * P.O. Box 499
Ellensburg, Washington.58926
Telephone (509)'925-3191
Fax (50%9) 925-7640
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The Court has éet forth its specific fmdi11g$, conclusions and reasons:hercfore in its
M&morandum'Deéisibn*fcgardmg attorney fees and costs, dated July 5, 2011, which is
‘incorporated by referenceherein, As substentiated in said Memorandum Decision, and based on
the findings set forth in seid Memorandum Decision,

ITIS HEREBY ORDERED ADJUDGED AND DECREED that plaintiffs, Mike Walch

and Marcia Walch, husband and wife, shall pay to the Clarks the following atiorney fees and
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costs incurred by them in the above-captioned lawsuit:

Altorney Fees: $121,055.00
Costs; $ 867.50
Total Fees and Costs: $121,922.50

th
DATED this day of July, 2011.
I |
MICHAEL E, COOPER

The Honorable Michael E.-Cooper

Presented by:

CONE GILREATH LAW OFFICES

T N

Douglas W. Nicholson, WBA #24854
Attorneys for Defendants Clarks and
W.L. -Clark Family, LLC

Approved as to form, notice of
presentation waived:

. MONTGOMERY LAW FIRM
By: — L Pk

Chris A, Montgomery, WSBA #12377
Co-Attarney for Plaintiffs

Order Awarding Clarks® Fees & Costs
Page 20f3
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LAW OFFICES OF RICHARD T. COLE

Sz

il H, Williamson,; WSBA #4304
Attorney for Defendants Folkmans

Order Awarding Clarks’ Fees & Costs
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IN THE SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIXE WALCH and MARCIA WALCH, ) NO. 10-2-00353-6
husband and wife, )
) FINAL JUDGMENT IN FAVOR OF
Plaintiffs, ) DEFENDANTS CLARK AND
g W.L. CLARK FAMILY, LLC
V.
)
KERRY A. CLARK and PATRICIA L. ) (Clerk’s Action Required)
CLARK, husband and wife; W.L. CLARK. )
FAMILY, LLC, a Washington Limited )
Liability Company; and ROBERT C, )
FOLKMAN and PATRICIA W. )
FOLKMAN, husband and wife, ;
Defendants. )

FEREXpRRERRERRIAR PR FA Rk kb kkxdd R

AFFECTED PARCELS

Property owned by Plaintiffs Mike Walch and Marcia Walch, husband and wife, identified as
Kittitas-County Assessor’s Tax Parcel Nos. 401534 and 20353, is legally described as follows:

Lot 1 of-that certain Boundary Line Adjustment Survey recorded May 4, 2004, in Book
30 of Surveys, Page 49, under Auditor’s File No. 200405040030, records of Kittitas
County, State of Washington; being a portion of Section 26 and 35, Township 20
North, Range 15 East, WM., Kittitas County, State of Washington.

Property owned by Defendarits Kerry A. Clark and Patricia L. Clark, husband and wife,

identified as Kittitas County Assessor’s Tax Parcel No. 123134, is legally described.as follows:

Final Judgment in Favor of CONE GILREATH
Defendants Clark and W.L. Clark Family, LLC LAW OFFICES

Page 1 of 5 200 East Third Avenue *P,0, Box 499
: _ Ellensburg, Washmgton : ’8926
Telephone: (509) 925:3191
Fax {509) 925-7640
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Parcel A:

That portiori of the Southeast Quarter of the Southwest Quarter of Section 26,
Township.20 North, Range 15 East, W.M,, Kittitas County, Staté of Washington, lying
South of the South lirie of the Burhngton Northem Railroad Company’s right-of-way;
and North and East of the Northerly right-of-way of Primary State Highway No. 2 (I-

'90); EXCEPT the Westerly 4.05 acres thereof, all as described and/or delineated.on the.
face of that certain Survey filed in Book 18 of Surveys, page 120, records of Kittitas

County, State of Washington.

Property owned by Defendant W.L. Clark Family, LLC, a Washington Limited Liability

Company, identified as Kittitas County Assessor's Tax Parcel No.. 20408, is legally described as
follows:

That portion of the South. Half, Section 26, Township 20 North, Range 15 East, WM.,
all situated in Kittitas County, State of Washmgton described as follows:

Beginning at the South quarter comer of said Section; Thence North 00°23°00” Bast
along the East line- of the Southwest Quarter of said Section 26, a distance of 853.03

feet to a point which is at right angles and 200 feet distance Southerly from the

centerling of the existing mainline for The Burlington Northern and Santa Fe Railway
Company; and is also the True Pojint.of Beginning; Thence Noith, 10°34’34" East at
right angles to said tailway, 150.00 fest; Thence North 79°25°26” West, parallel with
and 50 feet distance at right angles from the centerline of the said railway, 1466.67 feet
Thence South 10°34°34” West, at right angles from the said railway, 150.00 feet;
Thence South 79°2526" East, parallel with and 200 feet distance at right angles from
the centerline of ‘said railway, 1466.67 feet to the True Point of Beginning.

FINAL JUDGMENT SUMMARY

Judgment Creditors: Kerry A. Clark and Patricia L. Clark, husband and ‘wife;

and the W.L. Clark Family, LLC, a Washington
Limited Liability Company

Judgment Creditors® Attorney: Douglas W, Nicholson of the Cone Gilreath Law Offices
Judgment Debtors: Mike Walch and Marcia Walch, husband and wifé
Judgment Debtors’ ‘Attorneys: Richard T. Cole and Chris A. Moiitgomery

Statutory Costs: $ 867:50

Attorney Fees: $121,055.00

Final Judgment in ,Favo’r.'of ‘

Defendants Clarks and W:L. Clark Family, LLC

Page 2 of 5
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Total Judgment (Award of

Attorneys’ Fees and Costs); - $121,922.50
Post:Judgment Interest: 12% per annum on the total judgnient amoint
JUDGMENT

THIS MATTER was tried by the Court without a jury on May 10 and 1 1,2011, on
plaintiffs’ claim of a statutory easement by necessity under RCW 8.24.010 et seq. The -
Honorable Michael E. Cooper presided throughout the trial. Plaintiffs-were represented by legal
counsel, Richard T. Colé arid Chris A. Montgomery. Defendants Kerry A. Clark and Patricia L.
Clark, husband and wife, and.the W.L. Clark Family, LLC, were represented by legal counsel,
Doug_Ias W. Nicholson. Defendants Robert C. Folkman and Patricia W. Folkman, husband and
wife, were represented by legal counsel,.Bill H. Williamson.

| The Courl received the admitted exhibits and testimony offered by the parties, heard

élos‘ing;_argumants by all counsel, and then took the matter under advisement to review the

“admitted exhibits, the testimony of the witnesses, and the arguments of counsel. Thereafter, on

May 24, 2011, the Court issued its Memorandum Decision and, on July 11, 2011, the Court
entered its Findings of Fact and Conclusions of Law. Said Memorandum Decision and Findings
of Fact and Conclusions of Law are incorporated by reference herein.

Prior to trial, on February 2,2011, the Court entered its Memorandum Decision granting
defendants’ motion for partial summary judgment dismissal of plaintiffs’ claims for prescriptive
easements over and across defendants’ properties, and on February 8, 2011, entered its order
dismissing plaintiffs’ prescriptive easement claims, with prejudice. Said Memorandum Decision

and Order are incorporated by reference herein. Previously, on January 14, 2011, pursuant toa

Final Judgmentin Favor of »
Defendants Clarks and W.L. Clark Family, LLC
Page3 of 5
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stipulation by all parties, the Court entered its Order dismissing plaintiffs’ claim:for an easement
implied from prior use, with prejudice, which is al;v,o incorporated by reference herein.

Acco‘,rciing‘ly; there beéing no further claims or issues remaining among the parties in this
action, and consistent with the Court’s Findings of Fact and Conclusions of Law entered July 11,
2011, which are incorporated by reference herein, it is hereby

ORDERED, ADJUDGED, AND DECREED that final judgment shall be entered in favor

- of defendants, Kerry A. Clark and Patricia L. Clark, husband and wife, and the W.L. Clark

Family, LLC, as follows:

1. Plaintiffs’ claim of an easement by necessity under RCW 8.24.010 et. seq. is
dismissed, without prejudice.

2. Regarding defendants® counterclaim to.quiet title to their respective properties at
issue herein, judgment is granted forever quieting title in their favor, with plaintiffs having no
easement or other access rights over and across defendants’ said properties;

3. Defendants Kerry A. Clark and Patricia L. Clark, husband and wife, and the W.L.
Clark Family, LLC are awarded their attorney fees and costs in the total amotint of $121,922.50,
consistent with the Court’s Memorandum Decision Regarding Attorney’s Fees entered on July 5,
2011, the Order thereon entered July 11, 2011, and the Findings of Fact and Conclusions of Law
also entered on July 11, 2011;

4, ‘Post-judgment interest on said award of attorney fees and costs shall accrue at the

rate of 12% per-annum as of the date of the entry of this Judgment, unti! satisfied.

DATED this-__Ll_'&’_ day of —%——mﬁ%ka E. COOPER

The Honorable Michael E. Cooper

Final judgment in Favor of
Defendants Clarks and W.E: ‘Clark Family, LL.C
Page 4 of 5
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{ Presented by:’

CONB GILREATH LAW OFFICES

Douglas W. Nichiclson, WSBA #24854
Attorneys for Defendants Clarks and
W.L. Clark Pamily, LLC

Approved as to forin, notice of
presentatién waived:

MONTGOMERY LAW FIRM
By: - //{fz"f AT

Chris A. Montgoricry, WSBA #12377
Co-Attomsy for Plaintiffs -

LAW OFFIGES OF RICHARD T, COLR

WILLIAMSON LAW OFFICR

Bill H. Williamson, WSBA #4304
Altormey far Defendauts Follanans

Fingl hidgment in Favor of
Defendams Clarks and W.L. Clark Family, LLC
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Honorable Michael E. Cooper

FILED
JuL 11 g0

JOYEE L, JULSHUL, vt st
KITTITAQ t-nen o - miiinaiepne

‘SUPERIOR COURT OF WASHINGTON.FOR XKITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,
husband and wife, .

NO. 10-2-00353-6
Plaintiffs,

V. ORDER AWARDING FOLKMANS’

FEES & COSTS
KERRY A.CLARK and PATRICIA L.
CLARK, husband and wife; W.L. CLARK
FAMILY, LLC, a Washington Limited
Liability Company; and ROBERT C,
FOLKMAN and PATRICIA W.
FOLKMAN, husband and wife,

Defendants.

This Motion having come before the Court for hearing on June 17, 2011, upon Motion of
Deféendant ROBERT C. FOLKMAN and PATRICIA W. FOLKMAN, husband and wife, supported
by a Memorandum of Law, and Declaration of Bill H. Williamson with itemized attorney fees and
costs related to the review of Plaintiff's claims; and

The Plaintiff being represented by attorneys Chris A. Montgomery and Richard T. Cole, and
the Defendant Folkmans represented by Bill H. Willismson; and 4

Defendant Clarks and and W.L. Clark Family, LLC represented by Douglas. W. Nicholson of

Cone Gilreath:Law Offices; and

ORDE;S(V)ISA;;%DE‘JGFOLKMANS' WILLIAMSON LAY OFFICE

COLUMBLA: CENTER TOWER
701 Afth Avenve - PO, Box $982) - Seadle - WA -9813%3.0821
THL:106.202.0411 1 FAX 208.292,0313
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The Court having reviewed the records arid ‘pleadings, including PlaiitifPs Response 1o ]
Defendanit Totkmans' Proposed: Attorney Fees Award, having heard the argument of the parties, and
being advised in-the premises; and

The Court having set forth its specific findings, conclisions and reasons therefore i its

Meiorandum Decision regarding attorney fees and costs, entered July 5, 2011, and its Findings of

1 Ract and Conclusions of Law entered July 11, 2011, both of which are incorporated by reference

| herein;

IT IS NOW ORDERED, ADJUDGED AND DECRERD that:

1. Defendant ROBERT C. FOLKMAN and PATRICIA W. FOLKMANS® niotion for

attorney fees is granted; however, their motion for costs is denied,

2. Asthe prevailing party, the Defendant Folkmans are awarded the following sttorney fees

and costs which shall ke i:a-id by Plaintifts Michael Walch and Marcia Walch, husband and wife:

A.  Total Atiorney Fees $43,885.25
B.  Costs ' $ -0-
TOTAL FEES & COSTS $43,885.25
Judge Michael E. Cooper
Presented by
iITH. WHliZmsoh, WEBA #4304
Attoraey for Defendant Follunans
gggsﬁgég’s%}?ZINGFOL ANS! . WILLIAMSON LAW OFPICE

COLUMBIA CENTER TOWER )
701 Fifth Avenus « P.O. Box 99821 - Sewnls ~ WA - 98139-082]
Tet. 208.292.043 1 L.Pa% 384.307.03(3
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Appioved as to Forn; Notice of Presentation Waived:

%1_-'7;5——-)

Douglas W. Nicholson, WSBA #24854
Attorney for Defendant Clarks :

_/%a//&'m/;’

Chris A. Montgomery, WSBA #12377
Co-Counsel for Plaintiffs Walches

ORDER AWARDING FOLKMANS®
FEES & COSTS -3

WILLIAMSON LAW OFFICE

COLUMBIA CINTER TOWER
700 Efh Avarwo 2.0, Box ¥9421 » Sracda- WA - 98139.082)
T2 206.293.001 1 F FAX 206.29%.0302
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Honb‘:‘able'Mi'éﬁhéf E.‘Cooper |
FILED

JULTE 201

JOYCE L JULSHUD, D g
KITTIVAS GOUNTY WASHINGTOF

SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA
WALCH, husband and wife,
Plaintiffs,
V.

KERRY A. CLARK and PATRICIA L.
CLARK, husband and wife; W.L.
CLARK FAMILY, LLC, a Washington
Limited Liability Company; and
ROBERT C. FOLKMAN and
PATRICIA W. FOLKMAN, husband
and wifé,

NO. 10-2-00353-6

FINAL JUDGMENT IN FAVOR OF
DEFENDANT FOLKMANS,

(CLERK’S ACTION REQUIRED)

Defeéndants.

AFFECTED PARCELS

Property owned by Plaintiff Mike Walch and Marcia Walch, husband and wife, identified
as Kittitas: County Assessor’s Tax Parcel Nos. 401534 and 20353, and legally described
as:

Lot 1 of that certain Boundary Line Adjustment Survey recorded on May 4, 2004 in Book
30 of Surveys, Page 49, under Auditor’s File No. 200405040030, records of Kittitas |
County, State of Washington; beihg a portion-of Sections 26 and 35, Township 20 North,
Range 15 East, W.M., Kittitas County, State-of Washington. (Hereafter “Plaintiff’s Real
Property™)

Property owned by Defendants Robert C. Folkirian and Patricia W. Folkman, husband and
wife, legally described as:

Those portions of the SE % of the .SW % of Section 26, Township 20 North, Range 15
East, W.M,, Kittitas County, State of Washington; lying South of the South line of the
Burlington Northern Railroad Comparny’s right-of-way end North and East of the

CR 54 - FINAL JUDGMENT -1

WIiLLFAMSON LAW OFElCE

. ©OLUMBIA CENTER TOWER:
701 Fifdy Avanua . PO, Box 79621 - Searde' s WA . 98139-0821:
TEL 206,202,041 7 FAX 206:292.033)
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Northerly line of Interstate- Highway I-90 right-of-way more particularly. des¢ribed as |
follows: Beginning at the South Quarter SC of said subdivision, then North 00°23°00”
East, 853.03 feet to a point on.the South line of the Burlington Northern Railroad
Company’s right-of-way; thencé North 79°25°26” West along said right-of-way 306.16 .
feet to the True Point of the Beginning; thence continuing along said right-of-way North
79°25°26” West, 667.44 feet to'a point where last said right-of-way intersects with the
North line of the right-of-way for. Interstate 1-90; thence South 40°07°50" East along last .
said right-of-way 681.51 feet; thence South 65°53'20” East along last said right-of-way
143.43 feet; thence North 10°34'34> East, 462.72 feet to the True Point of the Beginning,
Kittitas County, State of Washington. (“Hereafter Folkman Real Property”)

FINAL JUDGMENT SUMMARY

Judgment Creditor: ROBERT C. FOLKMAN and PATRICIA W.
FOLKMAN, husband and wife

Judgment Crcdzitox’s Attorney: Bill H, Williamson

Judgment Debtors: M.?;CHAEL WALCH and MARCIA WALCH husband and
‘wile

Attorney Fees: $43,885.25

Costs $ -0-

TOTAL JUDGMENT (with accruing statutory.interest of 1% per-month) -~ $43,885.25
FINAL JUDGMENT

This final judgment pursuant to CR 54 términates the action as to any and all claims of the
parties in this action. The: court incorporates by reference its Memorandum Decision of
February 2, 2011 and Order thereon entered on February 8, 2011, dismissing Plaintiffs’

prescriptive easement claims, and the Stipulation arid Order dismissing Plaintiff’s implied

easement claims entered on January 14, 2011; the Memorahdum Decision entered on July 5,
2011, and the Order thereon entered July 11, 2011, awarding attorney fees; and hereby enters :

the following Judgment and Order concemning Plaintiffs’ Statutory Private Condemnation

Claims under RCW Chapter 8.24:.

CR 54 - FINAL JUDGMENT .2 WILLIAMSON LAW OFFICE

COLUMBIA CENTER TOWER
70U Fikh Avenue - P.O, Box 99821 - Scarde *WA « 98139-0021
TRL. 208.292.0415 / FAX 106.292,0313,
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| 1. ’I‘he Court mcorporates the Fmdmgs of Fact: and Concluswns of Law: entzred on J’uly

n 2011,

2. The legal interssts. of the Plaintiffs and‘iDéfend'am_s related to their above-described
real Iii'bpeﬂy pai'c‘els arising out 6f Plaintiffs’ pieécﬁpﬁvg use and implied e‘a’semen;t clatms sre’
hereby and forever quieted in favor of Defendznts ROBERT ¢, FOLKMAN and PATRICIA
‘W.POLKMAN, husband and wife.

3, Plantiffs MIKE WALCH and MARCIA WALCHES® claims and causes of ~:acﬁon .

rélating to private condeimnation claims made imider RCW Chapter 824-are dismissed without 1

| prejudice.

4, Defendants ROBERT C. FOLKMAN and PATRICIA W, FOLKMAN, husband and
wife are awarded their aftorney fees and costs in the amount of $43,885.25 :as Judgment

Creditors and statutory -interest of one percent (1.00%) per month on the ac¢riing unpéid.

balance wntil satisfied.
DATED thi ﬁ‘da f July, . 27, : ‘
s |1~ day of Tuly, 2011 MICHAEL E. COOPER
Judge ;Michael B. Cooper
Pregented by:
. t ' .

/Bm i wm{afhson WSBA #4304

| Attorney for Defenduit Folkmans

Notice of Presentation Waived; Approved
as to Formn:

Douglas W, Nicholson, WSBA 24854

| Attomey for Defendant Clarks
| CR54-FINAL JUDGMENT.3
26 i '

WILL!AMSON LAW OFFICE

CQL‘UMNACENTER TOWER
0V Fifts Avenne P.O, Bone 59821 = Scatla « WA : 98139082}
TEL. 2042020414 ) Rax 284.292.0113
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Chris A.Tvlontgomery, WSBA #12377
Co-Counsel for Plaintiffs Walches

CR 54 ~ RINAL JUDGMENT -4

WILLIAMSBQON LAY OFFICE
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SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,
husband and wife,

Plaintiffs, No. 10 2 00353 6

)
)
)
)

VS. ) MEMORANDUM DECISION

g ) REGARDING ATTORNEY'S FEES

KERRY A. CLARK and PATRICIA )
L. CLARK, husband and wife; )
W. L. CLARK FAMILY, LLC, a )
Washington limited liability company, )
ROBERT C. FOLKMAN, et ux., )
A )
)

Defendants.

INTRODUCTION

The defendants Clark and Folkman seek an award of reasonable attorney’s fees,
expert witness costs and other costs associated with defending their properties against
the plaintiffs’ claim to condemn a private way of necessity through their property. The
defendants also seek an award for attorney’s fees and costs incurred as a result of
defending the implied easement and prescriptive easement claims against their
properties which the court previously dismissed. The court heard oral argument by the
parties on Friday, June 17, 2011 and took the matter under advisement to review the

arguments.

- MEMORANDUM DECISION - 1
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DISCUSSION

1. Facts. Plaintiffs sued defendants to obtain a right of access to their
property, asserting three primary theories: implied easement, prescriptive easement,
and condemnation for private way of necessity. On February 2, 2011 the court granted
the defendants’ partial motion for summary judgment of dismissal of the prescriptive
easement claim.! The remaining claim of private way of necessity went to trial on May
10 and 11, 2011 after which the court determined the plaintiffs had not established a
reasonable necessity for a private way of necessity because their property is not land

—_ locked and because they have no guarantee that future use of their property would
include situating the RSE, Inc. manufacturing business on the property. The
defendants now seek an award of attorney’s fees pursuant to RCW 8.24.030 and CR
11.

2. When to Award Attorney’s Fees. Washington generally follows the

“American Rule” on attorney’s fees, which provides that attorney’s fees are not
recoverable by the prevailing party as costs of litigation unless the recovery is permitted
by contract, statute, or some recognized ground of equity. Leingang v. Pierce County
Medical Bureau, 131 Wn.2d 133, 143 (1997); PUD v. Kottsick, 86 Wn.2d 388, 389
(1976).

RCW 8.24.030 specifically provides in pertinent part:

" “In any action brought under the provisions of this chapter for the condemnation
of land for a private way of necessity, reasonable attorney’s fees and expert
witness costs may be allowed by the court to reimbursement the condemnee.”

So, the defendants may be entitled to an award of fees pursuant to RCW 8.24.030 on
the private way of necessity claim. No similar statute, however, authorizes the award of

reasonable attorney's fees as costs of litigation for an implied easement and/or

' The court had previously denied the defendants’ partial motion for summary judgment of dismissal on the easement
by necessity claim on December 16, 2010 by memorandum decision which was finalized in an order on March 28,
2011 and after the defendants’ motion for reconsideration was denied.

MEMORANDUM DECISION -2
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prescriptive easement claim. Nor has there been advanced any ground of equity on
which the court could award fees except as outlined herein.

Both defendants contend there is a common core of facts intertwining the implied
easement and prescriptive easement claims for which they would otherwise not be
entitled to attorney's fees with the easement by necessity claim for which they are
entitled attorney’s fees. Specifically, the defendants argue the common nexus between
the prescriptive easement, the implied easement and the easement by necessity claims
involve inherently related factual and legal issues and that as a part of the easement by
necessity claim the plaintiffs had the burden of proving that no implied easement or
prescriptive easement existed to otherwise allow them access to their property. In fact,
the defendants claim the plaintiffs argued they had met the burden of not showing
implied easement by demonstrating to the court there has never been a common
grantor that would have allowed them to pursue the implied easement claim. Moreover,
the defendants claim the common core of facts and related legal theories persists in the
relationship between the prescriptive easement ar]d easement by necessity claims
because both easement claims were over identical routes, which the plaintiffs claim to
be “existing roads” over and across the defendants’ properties, that the defendants’
defenses included establishing the roads in question never existed or were not on their
property and that had the plaintiffs established the alleged roads in fact existed such a
fact would have enhanced the claim for easement by necessity and undermined the
defendants’ defenses.

3. Reasonable Attorney's Fees. As indicated above, RCW 8.24.030

authorizes the award of reasonable attorney's fees and expert witness costs to

reimburse the condemnee in a private way of necessity claim. Pursuant to that statute
this court has the discretion to grant an award of attorney’s fees in light of the
circumstances of the case. Kennedy v. Martin, 115 Wn_ App. 866, 872 (2003). In fact,
the trial court has the discretion to determine what amount, if any, a condemnee
receives in attorney’s fees from the condemnor, including, attempting to “balance the
equities”. Noble v. Safe Harbor Trust, 167 Wn.2d 11, 23 (2009).

The “lode star” method set out in Bowers v. Transamerica Title Insurance

Company, 100 Wn.2d 581 (1983) appears to be the accepted starting point for all

MEMORANDUM DECISION - 3
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attorney’s fee determinations. The “lode star” fee is determined by multiplying the
hours reasonably expended in the litigation by each lawyer’s reasonable hourly rate of
compensation. Bowers, supra at 597. The “lode star” is only the starting point and the
fee thus calculated is not necessarily a “reasonable” fee. Scott Fetzer Company v.
Weeks_, 122 Wn.2d 141, 151 (1993 Fetzer ll); Nordstrom, Inc. v. Tampourios, 107
Whn.2d 735, 744 (1987). Whether a fee is reasonable is an independent determination
to be made by the awarding court. Fefzer, supra; Nordstrom, supra; Boeing Company
v. Sierrasin Corp., 108 Wn.2d 38, 65 (1987).

In determining whether a fee is reasonable the court may use the “factors”
approach. Allard v. First Interstate Bank NA, 112 Wn.2d 145, 149 (1989). The “factors”
include:

‘(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly; (2) the
likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer; (3) the fee
customarily charged in the locality for similar legal services; (4) the amount
involved and the results obtained; (5) the time limitations imposed by the client or
by the circumstances; (6) the nature and length of the professional relationship
with the client; (7) the experience, reputation and ability of the lawyer performing
the services; and (8) whether the fee is fixed or contingent.” Allard, supra at 149-
150.
Many of these “factors” are subsumed within the “lode star” approach. Scolit Fetzer
Company v. Weeks, 122 Wn.2d 141, 151 (1993 Fetfzer |). Accordingly, the court can
consider the relationship between the amount in dispute and the fee requested. Fetzer
/1, 122 Wn.2d at 150. The court may also consider the hourly rate of opposing counsel.
Boeing, supra at 66. The court also notes that the fee should be awarded only for
services related to causes of action which allow for fees. Boeing, supra; Nordstrom,
supra at 743. Moreover, the court may discount hours spent on unsuccessful claims,
duplicity of effort, or otherwise unproductive time. Bowers, supra. Again the
reasonableness of the request depends on the circumstances of each individual case.
Absher Construction Company v. Kent School District, 79 Wn.App. 841, 847 (1995).
Finally, it is noted the determination of the fee should not become an unduly

burdensome proceeding for the court or the parties. The court should indicate at least

MEMORANDUM DECISION - 4
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approximately how it arrived at any final numbers especially if it discounted or reduced
the requested amount. Absher, supra at 848.

4, Decision. With the above stated case law principles in mind the court
notes the Clarks’ attorney, Mr. Nicholson is seeking an award of fees and expert costs
in the total amount of $121,922.50 and Folkmans’ attorney Mr. Williamson is seeking a
total award of attorney’s fees and costs of $44,385.25.2 Mr. Nicholson billed at $275
per hour and Mr. Williamson billed at $260 per hour. Plaintiffs do not object to the
reasonableness of defendants’ attorney rates. The court has reviewed in detail each
submission for fees and determines, while defendants have left no stone unturned in
defending the claims foisted upon them by the plaintiffs, there was a common core set
of facts as outlined above. Especially when one consider the legislative history of fee
awards for private way of necessity actions has evolved in the last 30 years, the use of
the term “any action and other statutory language indicates that the legislature intended
broad application of RCW 8.24.030. Beckman v. Wilcox, 96 Wn.App. 355, 365 (1999).
Here, the three theories in the plaintiffs’ cause of action were all interrelated and all
arose from the same set of fécts. Plaintiffs needed to demonstrate they had no other
practical way of accessing their property. One way was to demonstrate they had no
implied easement. A second way was demonstrate they had no prescriptive rights to
otherwise be established because the court had previously dismissed their claim. The
court will, therefore, award as reasonable attorney’s fees all that which is requested by
Mr. Nicholson and Mr. Williamson. The court will allow the costs sought by Mr.
Nicholson and the court will deny the $500 in expert costs sought by Mr. Williamson as
there is no specific showing of what that request entailed.

CONCLUSION

Based on foregoing include an award of attorney’s as outlined herein in the final

findings of fact, conclusions of law and judgment to be presented at the July hearing.

Each attorney is claiming $200 in statutory attorney’s fees, pursuant to RCW 4.84.080. Note also each attorney in
submitting his request for attorney’s fees has segregated their requests by claim and under CR 11 or RCW 4.84.185.

MEMORANDUM DECISION -5
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DATED: July 5, 2011

JUDGE "

MEMORANDUM DECISION - 6
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IN THE SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,
husband and wife,

Plaintiffs,
V.

KERRY A. CLARK and PATRICIA L.
CLARK, husband and wife; W.L. CLARK
FAMILY, LLC, a Washington Limited
Liability Company; and ROBERT C.
FOLKMAN and PATRICIA W.
FOLKMAN, husband and wife,

Defendants.
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THIS MATTER, was tried to the Court, without a jury, on May 10 and 11, 2011, before
the Honorable Michael E. Cooper, on plaintiffs’ claim of a statutory easement by necessity under
RCW 8.24.101 et seq. The plaintiffs were represented by their attorneys of record, Chris A.
Montgomery and Richard T. Cole. The defendants, Kerry A. Clark and Patricia L. Clark
(“Clarks™), and the W.L. Clark Family, LLC (“Clark, LLC"), were represented by their attorney
of record, Douglas W. Nicholson, and the defendants Robert C. Folkman and Patricia W.

Folkman (“Folkmans”) were represented by their attorney of record, Bill Williamson. The Court
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heard the testimony of the following witnesses: pléintiff Mike Walch; super-load driving expert,
Royce Hatley; Cle Elum City Administrator, Matt Morton; City of Cle Elum Public Works
Director, Jim Leonhard; Joe Kretschman; Robert Folkman; Kerry Clark; and Ken Marson. The
follox;ving exhibits were admitted into evidence: Exhibits 1 tl}rough 18, 20 through 40, 42
through 55, 57 through 59, 101 through 114, and 116 through 120.!

At the conclusion of the plaintiffs’ case, counsel fof the defendants each made motions
for dismissal on behalf of their clients. The Court took their arguments under advisement,
reserved ruling thereon, and required that the defendants put on their cases. At the conclusion of
the trial, the Court heard closing arguments of all parties and the renewed motions by defendants
to dismiss plaintiffs’ claims. The Court then took the m;atter under advisement to review all of
the evidence and testimony, and to consider the parties’ arguments. After doing so, on May 24,
2011, the Court issued its Memorandum Decision, which is incorporated by reference herein.

In accordance with said Memorandum Decision, counsel for the respective parties
submitted their briefs and supporting declarations on the award of attorney fees and costs, with
oral argument thereon having been heard on June 17, 2011. The Court then tobk the matter
under advisement to review the parties’ written submissions and consider the oral arguments.
Thereafter, on July 5, 2011, the Court issued its Memorandum Decision Regarding Attorney’s
Fees, which is incorporated by reference herein.

Based on the above matters, the Court now makes the following Findings of Fact and

Conclusions of Law:

! Regarding Exhibit 9, the attached declaration of Steve Locati was stricken, with the title policy itself being admitted.

Findings of Fact and
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1. FINDINGS OF FACT

A. Easement by Necessity.

1. The plaintiffs purchased their real property situated in Cle Elum, Washington, in
May of 2004.
2. Access to plaintiffs’ property is identified in the real estate contract; it is by way

of an existing easement over the Dalle property to the east of plaintiffs’ property, then continuing
east over and across the Burlington Northern & Sante Fe Railroad (“BNSF”) corridor, and then
proceeding north over and across the BNSF railroad crossing to Owens Road. The road heading
east through the Dalle property, and then continuing east through the BNSF corridor to Owens |
Road, is commonly known as Dalle Road.

3. The City of Cle Elum owns the public right-of-way of Owens Road from North
First Street in the City of Cle Elum to the north edge of the BNSF right-of-way.

4. The City of Cle Elum also has a private agreement with the Owens Family to use |
Owens Road south of the BNSF railroad crossing, from the north line of Section 36 to the City of
Cle Elum’s sewage treatment plant.

5. Peninsula Trucking also uses the same Owens Road to access its facilities to the
south of the BNSF crossing on Owens Road, as do several private residences. None of these
entities or persons has been issued permits from BNSF to cross the railroad right-of-way.

6. The plaintiffs own Rainier Skyline Excavators, Inc. (“RSE”) and intend to locaté
that business on their Cle Elum property.

7. RSE designs and manufactures the world’s largest portable hydraulic track-drive

skyline excavators, buckets, teeth and accessory equipment.

Findings of Fact and
Conclusions of Law
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8. Plaintiffs intend to use their Cle Elum property to demonstrate, display and sell
their portable skyline excavator in conjunction with the horseshoe-shaped Dalle pond on their
property, and either manufacture or assemble several components of the skyline excavator on
their property.

9. Many components of the portable skyline excavator are transported by long and
extra-long lowboy trailers, called super-loads. These super-loads can be up to 165 feet in length
and carry several hundred thousand pounds.

10.  The defendants own property to the west of plaintiffs’ property situated in the
Swiftwater Business Park. The individual defendants, Clarks and Folkmans, have spent the last
five years developing the Swiftwater Business Park, including the Clarks’ improvement of the
building now housing Marson & Marson Lumber, developing and housing a glass company, and
constructing a two-story office building which houses the Kubota tractor dealership and other
tenants.

11 Thé defendant, Clark, LLC, has spent time and money to short plat its property
immediately north of the property owned by defendants Clarks and Folkmans, which it
purchased from BNSF.

12.  The property of all parties to this action is presently zoned by the City of Cle
Elum as being within its Industrial District, as defined by Chapter 17.36 of the Cle Elum
Municipal Code.

13. According to Matt Morton, Cle Elum City Administrator, no land use applications
have ever been submitted by the plaintiffs for their intended use of their company, RSE, on the

property they now own.

Findings of Fact and
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14. While the plaintiffs’ intended uses of their property may be permitted in the City
of Cle Elum’s industrial zone, if they are developed and used in the manner that complies with
the performance standards and aesthetic objectives of Chapter 17.36 of the Cle Elum City Code,
Mr. Morton also pointed out that there is no guarantee of granting any land use application until
it is submitted and reviewed, and reconciled with the City of Cle Elum’s critical areas ordinance,
especially because of the Dalle ponds situated on the plaintiffs’ property, which plaintiffs have
described as the Dalle Wildlife and Fish Propagation Ponds.

15. The plaintiffs seek a thirty-foot (30’) easement by necessity, claiming their
property is “landlocked” for the following reasons: first, they have no legal, insurable access
over the railroad right-of-way, either at the crossing over Owens Road or over the road along the
railroad corridor to their granted easement through the Dalle property; and, second, as a practical
matter, they cannot turn south onto Owens Avenue from 1** Avenue, and cannot pull their super-
load lowboys over the railroad tracks without the lowboys getting high centered, and even if the
super-load lowboys could cross the tracks, they could not (because of their length) make the
immediate right turn onto the road heading west through the railroad corridor to access their
granted easement.

16. At trial, the plaintiff sought an easement by necessity over a single route, which
they identified as coming off of Swiftwater Bouleva:d, and then running in a southeasterly
direction along the southern edge of the Folkman and Clark properties, immediately inside the
DOT right-of-way fence, to connect with the plaintiffs’ property at the southwest corner thereof.

B. Attorney Fees and Costs.

17.  The defendants seek an award of their reasonable attorney fees and costs

associated with defending their properties against the plaintiffs’ claim to condemn a private way

Find‘ings of Fact and
Conclusions of Law
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of necessity through defendants’ properties, as well as an award of such fees and costs incurred
as a result of defending the implied easement and prescriptive easement claims against their
properties, each of which the Court previously dismissed, with prejudice. The defendants seek
an award of attorney fees pursuant to RCW 8.24.030 and CR 11 or RCW 4.84.185.2

18.  The defendants argue that a common nexus exists between the prescriptive
easement, the implied easement, and the easement by necessity claims, as each involves
inherently related factual and legal issues. As part of the easement by necessity claim, the
defendants argue that the plaintiffs had the burden of proving that no implied easement or
prescriptive easement existed to otherwise allow them to access their property. In fact,
defendants claim the plaintiffs argued that they had met their burden of showing no implied
easement existed, by demonstrating to the Court there has never been a common grantor that
would have allowed them to pursue the implied easement claim.

19.  Moreover, the defendants claim a common core of facts and related legal issues
exist between the prescriptive easement and the easement by necessity claims, because both
easement claims were over identical roads, which plaintiffs claimed to be “existing roads™ over
and across the defendants’ properties; the defendants’ defenses included establishing the roads in
question never existed or were not on their property; and had the plaintiffs establighed the
alleged roads in fact existed, this fact would have enhanced their claim for an eaéement by
necessity and undermined the defendants’ defenses to that claim.

20. The Clarks’ attorney, Mr. Nicholson, is seeking an award of fees and costs in the

total amount of $121,922.50 ($121,055 in fees and $867.50 in costs); and the Folkmans’

? Each attorney in submitting his request for attorney’s fees has segregated their respective requests by claim and under
CR 11 or RCW 4.84.185.
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attorney, Mr. Williarﬁson, is Seeking a totgi aw_ard c'>if fees and c%)sté of $44,385.25 ($43,885.25 in
fees and $500 in costs)! . - |

2l M Nicholsoh bi]led. at .$.2'75'1'3'e.r, hour aﬁd Mr. Wil}iéfnson billed at $260 per
hour. Plaintiffs do nof c'>b_jiect:.-to thc; "rea_soi.lablex;éss: of the déféndaﬁtsj"".hou.rly attoxjhey rates; and
.| the éouft finds said hourly rates to be reésonablé. | |

22. Tl;e Court has réviewed in detail each submission for fe;es and determines that the

amount of fees incurred by defendants was reasonable in light of the' overall circumétancgs of
this case. | |

Based upon the Findings of Fact, the Couft makes the followiilg Conclusions of Law:

. - CONCLUSIONS OF LAW

A. Easement by Necessity.

1. The plaintiffs have physical- access to tﬁei; property over the Owens Road railroad
crossing, and through the railroad corridor .to4theivr grap_ted gasefnent. :

2. The access may not be insﬁrable becaﬁse‘of the lack of a permit from the railroad
company, but no one has ever denied plaintiffs’ or thgir prédecqssofs’ use of the railroad crossing
and/or the railroad corridor to the granted easement to the plaintiffs’ property in question.

3. Until such access is in fact denigd or withdrawn, the p_l:aintiffs can make use and
enjoyment of their property for those uses authorized by the City of Cle Elum within its
industrial zoﬁe. |

4. Taking by necessity is not extended to those necessities fhat may be created by the
contemplation of future real estate development. -

5. Plaintiffs have not established a reasonable necessity to condemn a private way of

necessity because their property is not landlocked, and because they have no guarantee that a

Findings of Fact and
Conclusions of Law
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future use of their property would include situating the RSE, Inc. manufacturing business on the
property.

6. For the above reasons, the defendants are each entitled to judgment of dismissal
on plaintiffs’ claim of a s'tamtory easement by necessity under RCW 8.24.010 et. seq.

7.  Plaintiffs’ prescriptive easement claims were previously dismissed, with

~prejudice, on defendants’ motion for partial summary judgment, pursuant to this Court’s

Memorandum Decision entered February 2, 2011, and Order of Dismissal, entered February 8,
2011; and plaintiffs’ only other claim in this action, for an easement implied from prior use
during common ownership, was dismissed, with prejudice, pursuant to a Stipulation and Order
entered January 14, 2011; therefore, there being no remaining issues or claims among the parties
in this action, defendants are each entitled to judgment on their counterclaim to quiet title to their
respective properties.

B, Attorney Fees and Costs.

8. RCW 8.24.030 specifically allows a trial court the discretion to award attorney
fees ‘and expert witness costs in any action brought under the provisions of the private
condemnation statute, RCW 8.24.010 et seq. No similar statute, however, authorizes the award
of reasonable attorney’s fees and costs of litigation for either implied easement or a prescriptive
easement claim.

9. However, where the plaintiffs’ claims involve a common core of facts and related
legal theories, the trial court is not required to segregate the fees. This is especially so in a

private condemnation action when one considers the legislative history of fee awards for private

3 Because the Court is ruling on the merits of the case, the Court will not rule on defendant Folkmans’ motion to
dismiss on jurisdictional grounds based on the alleged failure of the plaintiffs to properly pursue its administrative
remedies and the remedies available under the Land Use Petition Act (“LUPA™).

Findings of Fact and
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way of necessity actions as they have evolved in the last thirty 30 years. The use of the term
“any action” and the other statutory language indicates t;hat the :legislature intended broad
application of RCW 8.24.030;'

10.  Here, }plaintifi"s three easement claiﬁs (prescriptive, implied, and by necessity)
were all interrelated and all ardse from a common core of facts and r-el-:ated legal theories.

11.  The hourly rates charged by Mr. Nichdlsbn and Mr. Williamson were reasonablé,
as were the hours they expended in defending plaintiffs’ easement claims against their clients.

12. The Court will, therefore, award as reasonable attomey’s fees all that which is
requested by Mr. Nicholson and Mr. Williamson. The Court will also allow the statutory costs
sought by Mr. Nicholson. I—fowever, the Court will deny the $500 in costs sought by Mr.
Williamson as there is no specific showing of what that request entailed.

13. Accordingly, the C!érks are entitled to an award of attorney fees and costs in the

total amount of $121,922.50; and the Folkmans are entitled to an award of attorney fees in the

amount of $43,885.25.

DONE IN OPEN COURT fhis / [/ day of M , 2011,

The Honorable Michael . Cooper

CONE GILREATH LAW OFFICES

By: ——
%Tc olsor, WSBA #24854

Attorneys for Defendants Clarks and
W.L. Clark Family, LLC
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Approved as to form, notice of
presentation waived:

MONTGOMERY LAW FIRM

By: o &//1::.4 i

Chris A. Moutgdimery, WSBA #12377

Co-Attorney for Plaintiffs

LAW OFFICES OF RICHARD T. COLE

By:

Rithard T. Cok WSBA#507
Co-Attorney for Plaintiffs

WILLIAMSON LAW OFFICE

By: —e
Aill . Williamson, WSBA #4304

Attorney for Defendants Folkmans
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upper and lower portions by a bluff with an average slope of 60 degrees. There was no direct access
to the upper portion which was the only usable and relatively level portion of the property. The cost
to construct a road was prohibitive, and thus the court concluded that, because the condemnor could
not obtain “proper use and enjoyment” of his property, a reasonable necessity had been established.
See also Sorenson v. Czinger, supra (access to a portion of the property does not necessarily defeat
establishment of necessity where the property is divided by physical features). Ruvalcaba v. K wang
Ho Baek, 159 Wn. App. 702 (Jan. 2011) adds to Beeson by finding at 709 that “Washington docs
not require that the need for a way of necessity to be absolute. Instead, the way must be reasonably
necessary under the facts of the case.”

While mere convenience does not establish necessity, State ex rel. Carlson v. Superior Court,
107 Wash. 228, 181 P. 689 (1919), the ability to make “effective use” of one's land is key. Thus,
the availability of an alternate route does not prevent a private taking if the alternate access would
not permit the landowner to effectively use the land or it would result in a prohibitive cost for such
use. Beeson, supra, 41 Wn. App at 187. Cf. Dreger v. Sullivan, 46 Wn.2d 36,278 P2d 647 (1955)
(where an implied easement crosses the land of the condeminor’s grantor, the requisite necessity
cannot be shown to cross a stranger’s land simply because it is a shorter, more direct route); Roberts
v. Smith, 41 Wn. App. 861, 707 P.2d 143 (1985) (the condemnor’s burden to prove reasonable
necessity for ingress and egress includes the burden to disprove the existence of an implied casement
of necessity where there is some credible evidence that such an easement exists). Plaintiffs Walch
have met this burden by demonstrating to the Court that there has never been a common grantor
which fact Clark and Folkman have stipulated is true.

In the present case, the alternate Easterly route, proposed by the Defendants, 1s unsuitable for
Walches™ heavy construction equipment, including commercial long and extra long lowboy traffic,
becausc such equipment would be forced to traverse an clevated ratlroad crossing risking the danger
that it would get “high-centered™ and caught on the tracks. The danger of a prospective railroad
crossing has been considered as a factor by the Washington Supreme Court in upholding a decision

to reject a proposed alternate route. In State-ex rel. Schieif'v. Superior Court, supra, 119 Wash. 372,

MONTGOMERY LAW FIRM
344 East Birch Avenue

. P.O. Box 269
PLAINTIFFS’ TRIAL MEMORANDUM RE: STATUTORY Colville, WA 99114-0269
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An

I -MIKE WALCH -and MARCIA WALCH,
Husband and wife,

|| KERRY A. CLARK and PATRICIAL.
H-CLARK, husband and:wife; W-L. CLARK
W EAMILY, LLC, a:Washington Limited

I Liability Company; and ROBERT C..
"FOLKMAN and PATRICIA W,
"FOLKMAN, husband and wife,

AUG. B8R 200
Y SE £ A
<OYCEL U ?

ﬁé‘r’ izg% f}L!

IN THE:SUPERIOR COURT OF THE STATE OF WASHINGTON
IN'AND FOR THE COUNTY OF KITTITAS

NO.  j0-280 03536

)
)
Plaintiffs, ) COMPLAINT-TO ESTABLISH.
) EASEMENT IMPLIED FROM
VS, ) PRIOR USE AND/OR PRESCRIPTION:

) OR ALTERNATIVELY AN:EASEMENT BY
) NECESSITY PURSUANT TO

)

)

)

)

)

)

RCW 8.24.010.ET. SEQ.

Defendants. )

COME NOW: the Plaintiffs, MIKE WALCH and MARCIA WALCH, husband and -wife,

i ‘by and through their attorngy, Chris A. Montgomery of Montgomery Law Firm, and for causes of
| ‘action against the.Defcnd,am_s_.,"“ﬂKERRY“A, CLARK and PATRICIA L. CLARK, husband and wife;
‘W. L. CLARK FAMILY LLC, a ‘Washington Limited Liability Company; and ROBERT C.
'FOLKMAN and PATRICIA W‘._"F-OL_KMAN, husband and wife, allege as follows:

MONTGOMERY LAW FIRM:

COMPLAINT TO ESTABLISHEASEMENT 344 East Birch Avenue
I IMPLIED FROM PRIOR USE AND/OR PRESCRIPTION; P.Q. Box 269
‘OR'ALTERNATIVELY AN. EASEMENT:BY Colville, WA -99114-0269
NECESSITY PURSUANT TO RCW 8.24.010 ET. SEQ. Page - 1 (309) 684-2519
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L1 Plaintiffs, MIKE'WALCH and MARCIA WALCH, are husband and-wife, and own

| landlocked real property- located in Cle Elum, Kittitas County, Washington, legally described as

follows:

Lot I of that certain Boundary Line Adjustment Survey recorded May 4, 2004 in
Book-30.of Surveys, Page 49, under Auditor’s File No. 2004 05040030, records.of
Kittitas: County,-State.of 'Washington;- being a- portion of Sections 26 and 35,
Township 20 North, Range 15 East, W.M., Kittitas County, State of Washington.

Assessor’s Tax Parcel Nos. 401534 and 20353.

12 MIKE WALCH and MARCIA WALCH, husband and wife, hereinafter sometimes

referred to as' WALCHES, acquired title:to their real property hereinabove described from Shirley.

|| J. Dalle, as Personal Representative of the Estate of Reno J. Dalle, by virtue of Real Estate Contract

|l (Residential:Short Form), dated May 12, 2004, and recorded June 21, 2004, under Kittitas County

Auditor’s File No. 200406210054, a copy. of which is attached hereto as Exhibit "A," and by this
reference incorporated herein as _i._f:.thm_x__gh tully set forth. |
IL
2.1 Defendants, KERRY A. CLARK and PATRICIA L. CL.ARK, are husband and wife,
reside in Cle Elum, Kittitas: County,  Washington, and own real property in Cle Elum, Kittitas
County, Washington, whigh.ﬁ is legally described as follows:
Parcel A:

That portion of the:Southeast Quarter of the Southwest Quarter of Section 26,
Township 20 North; ‘Range 15 East, ' W.M., Kittitas- County, State of Washington,
lying South of the South line of the Burlington Northern Railroad Company*s right-
-of-way;-and the:North-and-East of the Northerly right-of-way of Primary State-
Highway No. 2 (1-90), '

EXCEPT the Westerly 4.05 acres thereof, all asdescribed and/or delineated
-on the-face of that certain Survey filed in Book 18 of Surveys, page120; records of

Kittatas County, State.of Washington.

Assessor’s Tax Parcel No. 123134,

MONTGOMERY LAW FIRM
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2.2 Defendants, KERRY A. CLARK and PATRICIA L. CLARK, husband and wife,

acquired title from William L. Clark and Patricia Lane Clark, husband and -wife, by virtue of a

Quitclaim Deed, dated May: 20, 2005, and recorded May 24, 2005, under Auditor’s. File No.

1-200505240034. A copyzo_f-_s,aid‘Q}.l.itc_l.ai.r.n:Deed is attached hereto as Exhibit “B,” and incorporated

herein as if'though fully set forth.
I11.
3.1 Defendant, W.I.. CLARK FAMILY, LLC, is a Washington Limited Liability

-Company, and does business in Cle Elum, Kittitas County, Washington. The Registered A gent for

W.L.CLARK FAM]LY;,’IJL_C.‘~is:PaI:i.cia_'L,_ Clark, 480 River Ranch Lane, Cle Elum, Washington .

3.2 Defendant, W.L. CLARK FAMILY,LLC, a.Washington Limited Liability Company.

owns real property in Cle Elum, Kittitas County, Washington, which islegally described as follows: .

Part of the South half of :Section 26, Township-20. North, Range 15 East,
W.M., Kittitas County, Washington, and legally described as: '

The Southerly 150 feet of The Burlington Northern and Santa Fe Railway
Company’s (formerly Northern Pacific Railway Company 400 foot wide-Charter-
Right of Way, being 200-feet wid on each ‘side. of said Railrod Company’s Main -
Track centerline, as originally located and constructed upon,.over and across the S
2 of Section 26, Township 20: North, Range 15 East, W.M., Kittitas County,
‘Washington, lying between two lines drawn parallel with and distant, respectively,
50 feet'and 200:feet Southerly, as measured- at-right angles from ‘said Main Track
centerline, bounded.on the East by a line drawn paraliel with and. 120 feet normally
distant Easterly:from:the: Southerly extension of the: centerline of Peoh Avenue,
according 10 the Plat.of Hazelwood, and bounded by the ‘West by a-line drawn
parallel with and 30 feet-normally distant Westerly from the Southerly extension of
the:centerline of Harris Avenue, according to the Plar of Cle Elum.

SUBJECT TO:the rights and interests of Grantor, Grantor’s licensees,
permitiees and.other third parties.in and to all existing driveways, roads, utilities,
Jfiber-optic-lines, tracks, ‘wires and- easements of -any kind-whatsoever on the
_Property. whether owned, operated, used or maintained by the:Grantor; Grantor’s
licensees, permittees-or-other their parties and whether or not.of public record.
Grantor shall have a perpetual easement on the: Property for the -use of such
existing driveways, roads, utilities, fiber optic lines, tracks, wires and easements by

Grantor and Grantor’s licensees, permittees and customers. Grantor shall have.

MONTGOMERY LAW FIRM
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-a non-excl usive easement for the construction, maintenance and o peration of one
or more pipelines or fiber.optic lines and any and all communication facilities as.
may-be located in the future on the Property within 60 feet of the center line of any -
- ?}f ain.Track on oradjacent to the Property and as may be presently located on the
Foperty,

Assessar’s Tax Parcel Number: 20408,

3.3 Deféndan.t;;W.L._ CLARK FAMILY,LLC,a'Washington Limited Liability Company, -
-acquired title 1o the hereinabove described real property from PATRICIA L. CLARK, as Trustee of |
‘the William Luther Clark By Pass Trust e/ww/d 5/25/1999, by virtue of that certain Quitclaim Deed, |
~dated June 11,2008, and recorded June 11,2008, under Auditor’s File No, 2008 06110041; and from
_'f Patricia L. Clark, a single woman, by-virtue of that certain Quitclaim Deed dated September 28, 2009
: :i.an.d, recorded September28, 2009 under Auditor’s File No. 200909280082. Copies of said Quitclaim.
: Dcedb are attached hereto as Exhibits “C-17and *C-2,"and by this reference are incorporated herein.

|| -as if though fully set forth.

34  PATRICIA L. CLARK, acquired title to an undivided one-half (\4) interest in and to

|l-the hereinabove desc‘r.ibe_d. -.:Qali_ggquyty.-_f_r_gnn Candis L. Snyder, as Personal Representative of the
i E;E_-state. of William Luther Clark, by: virtue of that certain Personal Representative’s Dé@d, dated
|l March of 2006, and recorded April 3, 2006, under Auditor’s File No. 2006.04030053. A Copy of |.
|l said Personal Representative’s Deed is attached hereto as Exhibit “D,” and by this reference is.

|| incorporated herein as:if though fully: set forth.

3.5  William L. Clark and Patricia Lane Clark, acquired title to the hereinabove described

{l real property from Burlington Northern and Santa Fe Railway Company, a Delaware Corporation - |.
| (formerly Burlington Northern Railroad Company), by yir.tue of that certain Quitclaim Deed, dated

June 22, 2004, and recorded: July 2, 2004, under Auditor’s File No. 200407020048. A Correction

‘Quitclaim Deed from Northern and Santa Fe Railway Company, a Delaware Corporation (formerly
Burlington Northern Railway. Company), to William L. Clark and Patricia Lane Clark, dated

November 15, 2004, was recorded December 2, 2004, under Auditor's File No..200412020030.

MONTGOMERY LAW FIRM
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|| Implied from prior use, from N. Oakes Avenue, Easterly, o

Copies of said Quitclaim Deeds are attached hereto as Exhibits “E” and “F” respectively, and by this

reference are incorporated herein as if though fully set forth.

IV,
4.1 Defendants, ROBERT C. FOLKMAN and PATRICIA W. FOLKMAN, are husband.

and wife, reside i King County, Washington, and own real property located in Cle Elum, Kittitas.

County, Washington, legally described as follows:

Those portions of the SE %4 of the SW ' of Section 26, Township 20 North,
Range 15.East, W.M_; Kittitas County, State of Washington; lying South of the South
line of the BurlingtonNorthern Railroad Company- sright-of-way.and North and East
of the Northerly line. of Interstate Highway 1-90 right-of:way-more particularly
described as follows: Beginning at the South Quarter SC of said subdivision, thence.
North 00°23'00" East, 853.03 feet to a point on the South line of Burlington Northern,
Railroad Company’s right-of-way; thence North 79225'26" West along said right-of-
way 306.16 feet to the True Point of Beginning; thence continuing along said right-
of-way North 79°25'26" West, 667,44 feet 10 a point where last said ri ght-of-way
intersects with-the North'ling of the right-of-way-for Interstate 1-90; thence South
40°07'50" East along last said right-of-way 681,51 feet; thence South 65°53'20" East
along last said-right-of-way:143.43 feet; thence North'10°34'34" East, 462.72 feetto
the True Point of Beginning.

Tax Parcel No: 618936.
4.2 Defendants, ROBERT C. FOLKMAN and PATRICIA W. FOLKMAN, husband and-

|| wife, acquired title to the hereinabove:described real property. by-virtue of that certain Statutory
' Wmanty Deed (Fulfillment), executed by Thomas A. McKnight and Jami L. McKnight, husband
‘)l and wife, as Grantors, to ROBERT C. FOLKMAN and PATRICIA W. FOLKMAN, husband and
|l -wife, as Grantees, dated September 30, 1988, and recorded June 16, 1993, under Auditor’s File No,
' :'.5_6.0405, in fulfillment of that certain Real Estate Contract dated September 30, 1988. A copy of said
|l Statutory Warranty. Deed .(F_L,dﬁ.il_m_en_t) is attached hereto as. Exhibit “G,” and by-this reference

i-incorporated herein as if though fully: set forth.

V.
5.1 The subject of this action is for thirty foot (30") perpetual, non-exclusive, Easements
ver and across existing roads known as
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‘Dalle Road and the Burlington Northern and Santa Fe Railway Corridor Road, which roads ¢rossreal |
property of the Defendants, KERRY A. CLARK and PATRICIA L. CLARK, husband and wife; W.
L.CLARKFAMILYLLC,a Washington Limited Liability Company; and ROBERT C. FOLKMAN
|| and PATRICIA'W. FOLKMAN, husband and wife, to and for the benefit of the Plaintiffs, MIKE
‘WALCH and MARCIA WALCH, husband and wife’s, real property located in Cle Elum, Kittitas

County, Washington, described in-Paragraph-No. 1.1 hereof.

52 Altematively, the subject of this action is forthirty foot (30") perpetual, non-exclusive,

Prescriptive Easements, from N. Oakes Avenue, Easterly, over and across existing roads known as |

e 4

- property-of the Defendants, KERRY A. CLARK and PATRICIA L. CLARK, husband and wife; W. '
)| L-CLARKFAMILY LLC,a Washington Limited Liability Company; and ROBERT C. FOLKMAN
_' ._a,n_d: PATRICIA'W. FOLKMAN, husband and wife, 10 and for the benefit of the Plaintiffs, MIKE

County, Washington, described in Paragraph No. 1.1 hereof.

5.3 Alernatively, the subject of this action is for a thirty foot (30) perpetual, non-

|| exclusive, Easement by Necessity for landlocked property pursuant to RCW 8.24.010 et. seq. (which |

—

|| allows the private right of condemnation when landlocked), over and across one (1) of the existing

|| roads, known as Dalle Road and the Burlington Northern and Santa Fe Railway Corridor Road,

.-_wh_i_ch_ roads commence-at N. Oakes Avenue, thence continue: Easterly, over and across the’ real
property of the Defendants, KERRY A. CLARK and PATRICIA L. CLARK, husband and wife; W.
L.CLARKFAMILY LLC,a'Washington Limited Liability Company; and ROBERT C. FOLKMAN

-and PATRICIA W. FOLKMAN, husband and wife, to and for. the benetit of the Plaintiffs, MIKE
"WALCH and MARCIA ‘WALCH, husband and wife’s, real property located in Cle Elum, Kittitas

County, Washington, described in Paragraph No. 1.1 hereof.
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6.1 The Kittitas County Superior Court has jurisdiction over both the parties and the subject
matter of this action. |
6.2 Venue for this action is-properly laid in Kittitas County, Washington.
VII.
7.1 When the WALCHES' purchased their real property in May.of 2004, they.and their

I in interest, ha jously accesse i erty on a continuous basis, from N.
‘predecessors in interest, had previously-accessed their real property on a continuous basis, from N,

Oakes Avenue, thence Easterly, over and across existing roads, thirty feet (307 in width, commonly:

referred to as Dalle Road and the Burlington Northern and Santa Fe Railway Corridor Road, which

|l roads cross the real property of Défcgd.ants,_ KERRY A. CLLARK and PATRICIA L. CLARK, 'A
‘husband and wife; W. L. CLARK FAMILY LLC, a Washington. Limited Liability Company;and. |
‘ROBERT C. FOLKMAN and PATRICIA W. FOLKMAN, husband and wife, described in Paragraph |
f Nos. 2.1,3.2,and 4,1 Ihcx@gﬁip and for the benefit of the Plaintiffs, MIKE WALCH and MARCIA |
1"WALCH, husband _and,,wif_c?:-’-_g'.feal-_prgpeny located in Cle Elum, Kittitas' County, Wa.shi_ngtqn;

‘described in Paragraph No. 1.1 hereof.

7.2 Access over and across the existing Burlington Northern and Santa Fe'Railway. |

Corridor Road was reserved by the Burlington Northern.and Santa Fe Railway, for itself, and its ||
A licensees, permittees, and other third- parties (the Walches, to whom the Burlington Northern and
Santa Fe Railway has offered its adjacent Railway Corridor Property to the East)in and:to.all ||

existing roads and easements.of any kind whatsoever, whether or not of public record, including a

portion of Dalle Road, and the Burlington Northern and Santa Fe Railway Corridor Road, inits Deed |

310Défendants> William L. Clark and Patricia Lane Clark, in sub-paragraph (c). thereof, where it

specifically states:

“Grantee’s. interest shall be subject to the rights and interests of Grantor,
Grantor’s licensees, permittees.and-third parties in and to all existing driveways,
and roads, utilities, fiber optic: lines, tracks, wires. and easements. of any kind
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whatsoever.on the Property whether owned, operated, used or maintained by the
Grantor, Grantor’s licensees, permittees or other third parties and whether.or not
of public record.” '

7.3 Theapproximate locations of Dalle Road and the Burlington Northern and Santa Fe |

| Railway Corridor Road are depicted on the Kilttitas Assessor's Aerial Photograph, the Google Aerial
-Photograph, and the Department of Transportation Acrial Photographs, attached hereto as Exhibits |
H,” L7 %I and “K” respectively, and by this._refercnce-incorpmat.edhefein as'if though fully set |

forth.

VIIIL »
Both. Dalle Road and the Burlington Northern and Santa Fe Railway. Corridor Road, as |

_Eil,.lu.st_ra._ted inthe aerial photographs.described in Paragraph No. 7.3 hereof, were impressed into use: |
.f during common ownership.and existed at the time of severance fr‘o_m‘:'c.o,mmgn ownership and were. | _i
:’fﬁﬁ;s-onable*andineacss_af}f for continuous access 10 a public right-of-way by the WALCHES®, and"
the previous owners.of the WALCHES" property, which is otherwise landlocked, and as such, the |
?_;WALC:HES are entitled to reformation of the deeds ofrecords to reflect the i'mplied,ease_fn_gnx(s_) of 1

‘necessity.

IX.

The WALCHES? and their predecessors in interest historically accessed their property over |

.and across both Dalle Road and the Burlington Northern and Santa Fe Railway Corridor Road, as.
:;_i._l.lus.t_r.atcd- in the aerial photographs described in Paragraph No. 7.3 hereof, which access has been
‘under a claim of right» which has been open, notorious, -continuous, and uninterrupted :wi_thom:f
-permission, and adverse to therightsof _Ilae_éeryicnt ownerships of the Defendants herein for a period: |
of time exceeding ten (10) consecutive years preceding the recent blockage of bath roads by the
Defendants erecting chain 'link fencing over and across both. roads, preventing access by the |

"WALCHES to their property.
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X.
The Dalle ponds, one of which'is located upon the WALCHES® real property.described in |-

|| Paragraph No. 1.1 hereof, were created by the removal of gravel during the Vdc\/élopment of Interstate
1 90 in the 1960's. Heavy equipment was utilized for the removal of gravel. Previous to the

development of the Dalle Ponds, and after development of the Dalle Ponds, the Dalle Family utilized

Dalle Road and the Burlington Northern and Santa Fe Railway Corridor Road, for access to and from

|l their property by regular passenger-vehicles, and-with heavy equipment and machinery. The Dalle
‘Family grew hay-and alfalfa Aen,__t_hcir_,-;pr.operty-um;il ‘the freeway came through Cle Elum, Kittitas |
II-County, Washington in me.carl}{i‘l,%_()_fs. From the early 1960's until 1988 the Dalle Family was in -
‘Il the excavation business:and used the roads extensively to bring in their construction equipment to. |
-|| and from the Dalle property. The road was graded three (3) to four (4) times per year, and more, if
-necessary, due. to- high traffic volumes of construction equipment. The roads were always well |
_4 defined, and continued to be: uéedby Dalle Family members, and the WALCHES until the .r_e,cent.:

-reconfiguration by the Clark Family. The use by the Dalle Family, and their successors, was open, |-

notorious, continuous, and uninterrupted without permission for.a period of time exceeding ten (10) |

|l consecutive years, which use was adverse to the rights of the servient ownerships of the Defendants

|| herein, described in Paragraph Nos. 2.1, 3.2, and 4.1 hereof.

X1

The intended use by the WALCHES of their landlocked real property includes the continuous 1

-commercial use of Dalle Road and '.the Burlington Northern and Santa Fe Railway Corridor Road |
for ingress.and egress for regular passenger vehicles and heavy equipment in and out of their |
properiy. It is not pOSSibl&fO,I‘- 'such vehicles or equipment to be brought: to or taken from the ..
"WALCHES’ property.without utilizing Dalle Road or the Burlington Northern and Santa Fe Railway |

‘Corridor Road, from N. Oakes Avenue, Easterly, over and across the real property of Defendants, |
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KERRY A, CLARK and PATRICIA L. CLARK, husband and wife; W. L. CLARK FAMILY LLC,

a Washington Limited Liability Company; and ROBERT C. FOLKMAN and: PATRICIA W.
: .:E’-QL_KMAN; husband and wife, described in Paragr_athos.. 2.1, 3.2, and 4.1 :hercgf, In such
isitua.t,ions,,an.Eas_f:men..t_.Bis_'-:N.ec.c.ssity; is authorized pursuant to RCW 8.24,010 ¢t. seq. to.secure a |
thirty (30) foot pcrpctual;imn-._cmlusiye easement for ingress and egress, over and across one (1) |-
‘of the existing roadways; to-wit: Dalle Road or the Burlington Northern and Santa Fe Railway
Corridor Road, as described in Paragraph No. 7.3 hereof, to and for the benefit of the Plaintiffs, |-

:'_MIKE. WALCH and MARCIA WALCH, husband and wife’s, rca{ property-located in Cle Elum,

Kittitas County, Washington, described in Paragraph No. 1.1 hereof,
PRAYERS FOR RELIEF
‘'WHEREFORE, the Plaintiffs; MIKE WALCH and MARCIA WALCH, husband and wife,

-pray-forrelief as follows:

1. That Plaintiffs* right be established to a thirty (30) foot perpetual, non-exclusive |

- Easement Implied from prior-use, foringress and egress, from N. Oakes Avenue, Easterly,overand |

‘across the existing Roadways, commonly known as Dalle Road and the Burlington Northern.and -

Santa Fe Railway Corridor Road, which extend over-and across the real property of Defendants, |
KERRY A. CLARK and PATRICIA L. CLARK, husband and wife; W. L. CLARK FAMILY LLC, |.
a Washington Limited Liability Company; and ROBERT.C. FOLKMAN and PATRICIA W. .

FOLKMAN, husband and. wife, to.and for the benefit of the Plaintiffs, MIKE WALCH ‘and
‘MARCIA WALCH, husband: and. wife’s, real property located: in Cle- Elum, Kittitas County,

Washington, described in Paragraph No. 1.1 hereof;

2. Alternatively, that Plaintiffs" right be established to.a thirty.(30) foot -perpetual, non-

{l exclusive Prescriptive Easement, for ingress and egress, from N. Oakes Avenue, Easterly, overand

across the existing Roadways, commonly known as Dalle Road and the Burlington Northern and

| Santa Fe Railway Corridor Road, which extend over and acrossthe real property of'Defegdgnts, .
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I KERRY A. CLARK and PATRICIA L. CLARK, husband and wife; W, L. CLARK FAMILY LLC,
|I-a " Washington: Limited. leblht) Company and ROBERT C. FOLKMAN and PATRICIA 'W.
_:'}‘OLKMAN husband: and wife, to and for the benefit of the Plaintiffs, MIKE WALCH and
MARCIA WALCH, husband and wife’s, real property. located in Cle Elum, Kittitas County, |
‘Washington, described in Paragraph No. 1.1 hereof;

-

3. Alternatively, that Plaintiffs’ right be established to a thirty (30) foot perpetual, non-

-exclusive Easement By Necessity pursuant to RCW 8.24.010 et. seq. foringress and egress, from N,
Oakes Avenue, Easterly, over and across one (1) of the existing roadways, commonly. known as.
| Dalle Road, or the Burlington Northern and Santa Fe Rai Iway Corridor Road, which extend overand
f ..._acro.ssthc- real property of Defendants, KERRY A. CLARK and PATRICIA L. CLARK, husband-
1 -and wife; W, L. CLARKFAMILY LLC, a Washington Limi.tt}d.,Liability-,-Cémp.any‘;,an._d._ ROBERT
4-C. FOLKMAN and PATRICIA ‘W. FOLKMAN, husband ‘and wife, to and for the benefit of the |
: :}Pl_aimi.ffsgMI.K,E WALCH and MARCIA WALCH, husband and wife's, real property located inCle |

‘Elum, Kittitas County, Washington, described in Paragraph No. 1.1 hereof;

4, For WALCHES" reasonable attorney-'s fees and costs.in connection with this action;.

Jl-and

5. For such other-and further relief as the Court deems just and equitable under.the

premises. Y
. 7
DATED this __‘:‘fl___.d%y-.af August, 2010.

(,/)‘5 T A
Chrls A, ’\'Ionig,ozﬁerw
Attorney: for Plaintiffs

Mike and Marcia Walch
WSBA #12377
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-TeQus ] : .qlas_smﬂbmwunﬂ:!ssamnvaym,mw,gm o
'_vb.m&watm: '.-;, 1, e w.g, nrgunh n&mwma;eﬂurm mepﬁfyh-

2T.SDGGESSOR8 DAS&GN&W!QM metiicions agst mssignmsnt, the provisions of this.
‘Contract shafl be biniting on Bhe beirk, wm,immm:ormmmdmm

28, OFTIONAL PROVISION. = SUBS!
.may subgiinsts for 8 pmmwvmm in Pacageaph 8 hirein Siver. parsonal propucty. of fike
ree whichy: Buysx. jowes mwdetﬂwmmmmuguswwwmsnx:um
In!aresthanpe | property. speciiad b1 Faragraph S and Rbure substdions - for zuch property.and
mszn axsculs a fmma statement ynderthe Un.’b(m Gommaccial Code refiecting such securily-

SELLER] ‘ IRITIALS. BUYER
e OF*T;QNM. PRQVlleN ALT!!BATlOH& Suysr-shel nol make any substantixl aliscation to the
k‘npmwnm pmpody\ﬁ&untmcmmﬂtmmtof ,mmmﬂwﬂmtu
INITIALS SUYER
o m——— o

3n OMONALPROM!QN-WEONS«‘LEUW ummnmmam{ COIMMYS, (b)-
- $ols, (0) Jeanes, (d) w , {8) contracts 1 radvey, dell, isase o assicn 1) granls an pt?an .
_property, (g} pe rmb ‘Foetaliine or foraciosuns of uslee or mmwwﬁmmtmmm
'&ghw wdxgo pice ard-das':'n.; twfb%cuﬁmmﬁﬂmwmnm&h: and pm?alnm hmoae'
ofthe ; an e

ofbegnm ronsing Un c o ® oo too, Bny transfor of Juccassive. lransfers i the neture of -

"l‘!‘t’y"’aéﬁm mmno e mﬁe‘f‘&& Mﬁfr;l Bm'lhaﬂ-a
: o

AL e previcions of lhl: Pacgraph. spply 1 sy subssquent Tansastion
mbyh;mm

IN.ITD.L_S

”~

secks kR maks, payme _mhma!m.m.m hdmuuon he. pOrChESE price herain, sad
Sellec, Rétause of Jucty trepayments, NSV pos p‘m
0 Soribwiit: gy Seliec ki amountaumhm hvmd!mlhepmnpﬂu
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Wmﬁﬁﬁlﬁﬁ%ﬂm =

21, RECEIVER, if Laller hax Inadiated uny pmaad'mcs speciﬂcd ¥ Parapoaph 20 and au‘y;k racahing -
::nh! £’ om;; neote frem m mpmm Buysragress 1l thw appointment of 3 recelvar for the property.

22, BUY!R‘SREM 1e YFORSELLER‘SOEFA\&? (fswfanshocbumorptdum
- gond This Tontract, Buyer & mwnmmwobsm.mmuhwhfa
= p-xﬁrrnanu uriesy. zh; brolehn dwm&cdfn asid notice are wrad.

.m.NON-MVER alwcdummwm:upmaﬂetpaﬁmmaumtm;m
wmmﬂmpg.mmm_ A welv cxwid 3 -rctau olberpﬂdy‘;

9-_.

24, Amm:m' m.tnmmambmawrmwmm

REES AND.
a7 the DoeaCh BOrOES. hopwuuombh aorey's faes and costs, itluding oosts of & ueﬁm
-#nd e s9erches, incured o!blfpam “The peovailin nan sui:msmnedm out of s
cmmms:‘, oy ob wriung it iic. Conbaet shafl ‘w feceive . .
repwnabie o .

3, NOWCE& xhai bs either. petuoal!y uw;ﬂ oF st ba sont eoﬂlmd o, retum-

\ receipt -
recuesied; Gnd by rémdar et mmmzmmmm SE Graan Valy RD, Avbum, WA 28982 and.
Cle e Sellac BT 4022 20 4 WA Bs juch Gthr SOdreases. 2% Sl parly My spedily b

'M'uh 0 $ivad or maied, Notice ko Seller shail alsa

”__Tmnuﬂhemmmammcantmymmmmtm ° e

- AND-ASSKINS. Subject . any. nestriationk ageinst way mmmtpmidmotwa
on mhelrs, a&mefﬁﬁdmdmwummpm

INITIAS . SUYER

. » . -
o -t o pi

29. QP‘()ONAL PROWSIQN - ALTERATION& Buyee-shalt nat make. oy ;m&nﬂd altaration 1o the
o nmpprmmmtu*pw%mnmmasm__mwmm
mocawmm

SELER | OINITIALS UYER

. 30. OFTIONAL B,
'_'ﬁ&r{c:)m@} $21G0e, {8) CORCES 1. CONYRY, |

Aoy NM . e}

31. OPTIONAL PROVISION — PREPAYMENT PENALTIES ON PRIOR ENCUMBRANCES. € Buyee
N Ay “m&' “:uﬁ'mmkﬁﬁmm i hcloanrl g L4 Tl

8 i ] .
to!wmwwxply& wenourt af such peoaties In 2Bl 10 caytnents on the purchese price. b . v
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SELLER © o Nmats aurtea

f‘jﬁnmwﬂnlm -patmondh. Such "esenve” peyments ham Suyu#hu not
Gt pay o) maamdumtmmm;m:pm: T any, st dehit
ok Boyer and Seler shell scfiind tha rexerys mzthzﬁ_m‘id‘-

33, ADDENDA, AggLadd&nda atteched bene!ojru pafiofthis Contract,

¥ ':hiscm&aﬂmsﬂhanvummmmmnfm esamwpemde:,
mmmhes.wﬁﬁmwoml This. Contract Wy be amaaded M d ooy in writing.

E: ]
wu” .:-.';Sﬂﬂrvﬂmlauyer ..........

orhm satisfal »eﬁdm that Mike Walch snd Marcls (slate)
AP m Ngilg ?smo{s) aCknowh &w‘lghhamwy)

Nmmmmmrmmsunm T
My sppcﬂrm;m expires:”, o zq [ ¢.~?A~m,-“.~
1] "t } 8. &
} cemfym 1 knawlor ave satisfectory wvidances. that Shirey J; Dalle- Gwara) the. pamm(s) who.
appeared batore mis, and said person(s) knonedged that (helsha/thay) sianad th
1 ;o oatit slated that {hﬂ‘:h-IM) {isfare} autharized i exacuia the hstmmt and.
g it as{ the Pergonal Repraseniative for the Estate of Reno J. nauc obethefres .
R usos $ iy g pumoses memvomd inthis hmnt.

SRS TR e, Bate ol Washinglon
,quis: [fr’l}ﬁ‘{

v
3

,l.
et bt o s ks A s W et et - Lo i

B
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EXHIBIT A

Lot 1 of thal certin Bnmdaryunamsmmmy recorded uayé 2504,.tn Book 30
200403040038, resonds of Kittitax

of Suneys: f" ondae Aud 26455, Township 20 North, Rat
. ; Q
18 Ent,wm it * - v

PARCEL B:

Togsther with ¢ vemmzimfeettnw(dh1zsatntonsachsﬁcofﬂ'xefms;

scribved oo Tolloning the oxistng road across Lots 1, 2,3 and 4, THIRD -
EELUM&SW;#HW_ ,.mmmmwoamsonkzdm
: Recordy of Kitiitay Comty, State d‘wahm

mmesggom_ r ol Ta Pareal 2045-25043—0001 n tecardnd in Book 22 of suwsys.
) Pagass.mcord of Kitiltas County;:
;THENGESth ¢ '41’48"wm‘116 ?2 :

CTHENCE s::ulh r .47'48‘ Waz maiumu» Southerly edge of Tax Pacce! 20-15-
:25043—0001 g he Mcmw Idst nf‘rax smmismam

; ' &l;
THE”C«'E Sm.vih ﬂ'DG'WGSt. 29.90 tael. .
THEMCE Scuth ‘07’38‘ West. 48,82 fni,;




THENGE North.

ENCE Norh

- -.Vasmaoocn and )

:mnerotTtx' ;

ASVABOT West 5082 t’aet; .
404701 West, 18,52 lest o the. Ncnhedy edga of ‘.l'ax Pacaal 20-15-
1w Southerty adge-of Tex Parvel 20-

LTI po

A__xw ST TITE & a‘“

: pabtbemg Huﬁg 1avmnT Easz, erumm Soumwast

" el zc-ts-z o
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£-IIVCE KITTITAS RES

: indudtng st not Jirnlted ‘o hook-up, &r
argas ormaeroummwna of Cle Blum s

: ‘I’HETAXES B LURREN] ,ASSESSEDMM otherpmpsrty The Kltitas County:
- {axing suthoriGe ; may not recogn seg;egmnmmodby.m pmpmd.uansaction_

) mmmwmmmt’ andany
mmm_. lisuad by i rairosd company, ba
afforded: undaunypomswod

- CONDEMNATION IN KITTITAS COUNTY SUPERIOR COURT by the State of

-Washington offthe rights of acoass o atain Hmy and ot !lgh!. view srxd alr a3
'di;desedby 5 Pendens, )
B PR ,oaowzo 1864

' Reaardmg . - BIERIR

Decreq srtored: . -Qcicer 20, 1564

-CAUSE DY 80T

Alfects: '.Apommefuidpnmbasandm:mpoﬂy
A!éES‘iRVAmNS. EA*EMEI\!TS AND. CONDmQNS thereof cnmamd inReal Estais
Contraet: | .

‘Regordad: ' Detambar 13 1085

Rescordiog no,: 326442

A% Follows: Aspactef this agmement pushaseris gmiadby

Lsellersa. Xchushew sasement Inperpetuity for the right of way 20 tha. présent
s ; across tacis 1, ~3.4,mmmwnmﬁn

' !h:llfth adstiny %ﬁmy%%hwﬁ'ﬂqmﬂg%dﬂc Réqu.ﬂfgmm S xa dl
agtes: 8 u pany land s
-sp vecuted or %owd in the futurs, purchiasers shall have Joinl use of this reserved
“emsemant; with|sellars, across said Tracia S, € aind 7 of that portica.of Thind Addition R
thy Gty of Cla-Efzm which iss soulh of the said: Tahrosd company-tight of way.
Purchasac shall use nalither sasement unt!{ rosd across N.P lands is vacated.of cloasd.

cm!aneﬂ mw , Daad
Recorded: Dnﬁmbwzo. 1885
RMmgm - 345126

Rafer (o record for full particulars.

000021
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’ '....Aar TIRE KT TiN K

RESERVATICGNS AND EXCEP'HGNS. nciuding the termss and condiflons thereoh:

Ressrving:

Fesaved by; Normwostam Improverniant Company
Recorded: Sebwaryﬁ,‘lszz ' i
-;RﬁQD?dlng no .~

Note: Mo xamination hias been made a5 % the cument onnarship of said minscat

" Rafar ko the rapocd of 2ald instrument for 1t particutars,
RESERVATIONS AND EXCEPT}ONS Indluding tha tamns and conditions thareof:

Resening:: -Minersls
Rusarvad by. Frank Ddb Mo!le and Reglia Dale Molls
Recarded: ugust 10,1955
Recording no.j
Referto the wmior n{d hmmfmun paticitars,
Nogw No exa) Inauon has been made us 1o the current cunership of sald mineral
ARECQORD G= SLIRVEY and maliers relating therstd:
Racordad: August13, 15896
‘Racoding no. 199508130027 .
‘Baglke , o . -
Pag.' 55 - .
A REGORDO SURVEY and any and all matters refating thersio:
‘Recordad: - 4, 2004 B .
- Recording noy: 0
- Bool: 30
Page: 49

/000022



EXHIBIT “B” EXHIBIT “B»

EXHIBIT “B” EXHIBIT “B"
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‘Real Estale Bxcise Tax
. . Exemp[ R
AFTER RECORDING RETURN TO: «Ki:x,i.las. santy Treasusr:
CONE GILREATH LAW OFFICES C gy
P.O.BOY BT

CLE ELUK, WASHINGTON aa Lilas
===:==a—w-x=:=v=n=..u—t==;==-:==t:aar-====-=-nnn=an "'—'R ="‘ EEaSTREER
‘T3 Parcel No, 20-15-26034-0001 55 - 2—“? - ‘75

Abbeey. Desceps: Pra SEE ol e SW: ot.‘Ss:zG , Twp 20N, Rge 1S E,

Kittlias County, Washiagioa'

Complere Description on'page l

QUIT. CLATM DEED

THE GRAMNTORS, m::-mm L. SLARK and. PATRYCLS. LANE CLARE, hushand

and wife, for and in.consideration of 'LOVE and AFFECTION, conveys.

and quit ¢laims to  XERRY ‘A. CLARK and PABRICIA .. CLARK, husband
and-v'au.fe, “GRANTERY, -the £ollowin
in the Couaty of thtzt&s, ‘State of

.That poxtion of the SE % of the SW % o£ Section 26,
Pownship 20 Noxth, Range: 15 Bast, W.¥., in the County
of Kitritas, . State o ‘Washington, lying South of the.
South line "ofthe. Burliugt,m ‘Norkhern' ‘Railroad
Company 's- right-ef-way, and Horth- ‘and "Bast, of the
_No:t:her.z:\y %zghf-én-fway hne ‘af ;Ermary ‘Staka E:.ghwa_\r :
No. 2 {x-90Y7F

‘Washington:

‘EXCERT the Westerly "4.05 acres . thereof,’ ‘all ms
descrined. and/ox: del:.:pea’csd on the. face of that certain
Survey- ﬁn.:Led A8 18-0f Surveys, ‘page: 120, recoxds
of ‘Kitritas County,’ __,tat,_..:oi Washington.

An eassment fox xngzcess e.mi egreas overx, wodex and
across the Norrh 60 feet of Ahe- Wesue:ly 4.04 acres of.
‘ghat poxtion of. tha.-'s}s_.. of the SW % of Section 26,

'rewnship 28 goxth_ Range.- 15 ..East:. W.M‘, 40 the County
oL Kittitasy -State of Washinguon,  lving: st:h of the
South line. of Tthe. ‘Bur!.in 12

ton Northsrn Railxoad
Company " *s. right—of— 2y and . North "dnd East' of the
Noxtheyly. :::.ght:—of,-w _ ’

: ine of Pyimary Stace Highisy
Ne. 2 {I-8007°

TOGETHER WITH all of Grantox's right title mmd lnterest
under ‘that certain  Railrxoad Lease/Pernit No. 250216
provided howevex: Grantor makes o’ representation as to
the ass;mb;lxty ef"an nsé/pexmic and Grantees
assume any Ang all pba.i.gat:,ons Lo contact the xallroad
to pursue assigoment of sald: -leaze/permit  for  the
acquisition of Grantees own Railroad Leass/Psymit.

IBCLUDING all Aimprovemdnts and appurtenances.

SUEO’ECT- 0.

'rhe premises harein described may be subject to
possinle tad_or copnection. ¢ha.r:ges wich respect to
e:.tt-m: clry sewex ox: ::J;y watex fasilitates as rYecorded
in instrumgnd nander Auditor’s Pile No. S69881.

000024
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£

any unpaid assessments levied by the Town .of.' Cle Blum.

GCondemnation by the State of uashingcon of wight of
‘access to State Highway and of light,’ viaw and air, Ly
"decregsgntered dn Kittitas County: Supex::.ot Court., Case.
No. 1 S. . . -

Rendency of Yakima County Superioy Court tause No. 77-
2~01484-3, -State ‘vs. dequavella, ek ELV; as.the same
pertains to yater rights.

At

Excaptions. and: Resexvation as contaiped in. instrument
recorded under: Avditoxr’ 5 File Ne.499625.

All matters contained and/or delineated on Swurvey: f:.le
‘under Auditorss File WO, 523231. ]

“A1L. matters’ncnr.aa.ned and/or. de,lzneated on: Burvey file N
 under Auditox's: Fi;l.e WQ, 546773, .

Easenment  and. - the texms " and cond:.:ions thereof AS

conta:.ngdfi.n_mstment ecoyrded undeyr: And:.to:: s Pile
S48632. 500 -

PATED this 920 . day.of &a/___.., 2008.

@@‘ é z‘. b

STATE OF WASHINGTON ; _
88
Lounty- of RKittitds’ } oo

I cexrtify rbat I know c‘* have- sat;sﬁa,cuory gvidence that
CWILLIAM L, COARE. and PATRICTA. DANE: CLARK ~are the persons who .
va;epea::-ad before, e, and ‘834 persons ac);nowledged that they
signed this instywpenk and ach owlcd.ged it to ba tha.u:' fres and
voluntary act iox._,_the uses -and . puUrposes. mentioned in the
instrunent. —

DATED this ;Zéi day-of

{Notary Public)

Tooeey Pubuc m'ana Tox the
State of Washington.

ny Commission expires: _[,L__L:_Q_&_ .

LIS
SIRELE
QQ _;5-; z
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EXHIBIT “C-1* EXHIBIT «C-1»

EXHIBIT “C-1” EXHIBIT «C-1*



B5/11/2008 03:02:23 Py ueofu

- Pagetiory”
,'xmu» Cu.nly ooty g SR °

N mmmmmsmmm

‘Patricia L. Clark

480 River-Ranch Lane -Real Estate Excise Tax.
Cle Elom;, WA~ 98922'_ ' T Exempt

55c T EleClaxm Besi S ——
-' _'_GRANTOR | Patricia L. Clark, Trustee of the William Luther Clark By Pass Trust

1 . berwwiasrsiiess:

'_ -?GRANTEE C T EWLLL Clark Family, LLC -

: -‘KEGALDESCRIPTION FPmofSY ofSZGJ 20N, R ISE W M.

- ASSESSOR'S PARCEL'NQ, - 320-15-26044 0003 (20408) ) )

QUIT CLAIM DEED:

“THE: GRANTQR ‘PATRICIA L. CLA.RK Tmstee of the William Luther Ciark By.
Pass Trust e/w/wid : _
-company. conveys-and quit

1 _‘éfter acqutred ﬁtle of the Gramor t,herem'

Allof Gtamor s-undivided Y2 interest in the real estate described on Exhibit A amehcd;f
‘hereto, situated in:the County. of Kittitas, State of Washington, '

PATRICIA L. CLARK Tmsu:e

1000027




es/u/zaes 23:02:23 P 200896110041,

it Cl . Dead . Pachofa
Knma:‘cq,n ~9udumorm'

.STAIE,;QEWASHINQIQS

-County of metas

free and volumaxy actanddced for the uses ,and purposés 'therém' nién'x'x'oned

WITNESS MY HAND and off' cial- seal the day and: ‘year it in thxs ‘certificate first above:
written,

Frint Name:_ f)fm- 32 §mv*44— I
... ‘Notary ‘Public in and for the State-of Washmgton,;
- residing at -éﬁ'iﬁ{z{g ('auwf-*vl ,
‘Expiration Date;__ I-{- 2. - zo 12

| "04&912012 o







EXHIBIT “C-2” EXHIBIT “C-2"

EXHIBIT “C-2” ~ EXHIBIT “C2"
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After recording retum to

Patricia L. Clark
480 River Ranch Lane.
Cle Elum, WA 98922

'09/28/20@9 02:23:04 PH 2@893928%82'

Oux( Claxm Daed’ CLARRX Pags 1 ol 3

“Kittitas County Auditor

AR AE 0 EOC R R R

Real Esg(te Excise Tax

DOCUMENT TITLE

| Quit Claim Deed

| GRANTOR

| Pairicia L. Clark, a single woman_

| GRANTEE

- 1'W:L. Clark Family, LLC, a Washington limited liability company

| LEGALDESCRIPTION -

| Puof S of $26, T20 N, R'ISE, WM.

| ASSESSOR'S PARCEL NO. | 20-15-26044-0003 (20408)

THE GRANTOR; PATRICIA L. CLARK, a single woman, for and in consideration of
transfer to -a limited- liability company, conveys and quit: claims o the 'W.L. CLARK
FAMILY, LLC, a Washington limited. fiability. company, the following described real estate
situated in the County of: Kmntas State of Washington, ‘together with all after- acquired title of

the Grantor therein:

All of Grantor’s undivided %4-interest in the real estate described onExhibit A attached

'QUIT CLAIM DEED

hereto, sifuated in the County of Kittitas, State of Washington,

DATED: _ 9@5’/0 7

000031

Fatricia L. Clark, a single woman.




Filed for Record 09/28/2009 02:23:04 PM - Kittitas County, WA Auditor - 200909280082 Page 2 of 3

STATE OF WASHINGTON )
) 8s.
County of Kittitas )

THIS-IS TO. CERTIFY that. on the 2% , day of September, 2009, before me, a
Notary Public in-and-for the’ State of Washmgmn ‘duly..commissioned and sworn, -came
PATRICIA L. CLARK, a single:-woman, personally known or having presented satisfactory
evidence to be the- mdmdual -described. in- and who executed the within' instrument,. and
acknowledged that she signed: the same as her free and voluntary.act-and deed for the uses and.

purposes therein mentioned.

'WITNESS MY HAND and official seal the day and year in this certificate first above
written.

Shetiey \/\—w\"ﬁ“c’*{
Print Name; T
Notary- Pubhc in and for: the State of Wa hm“ton,
residing at_ Qe Svaves
Expiration Date: -~ -\

000032




Filed for Record 09/28/2009.02:23:04 PM - Kittitas County, WA Auditor - 200909280082 Page 3 of 3

 right "aﬁﬂ'u from tha centerhm of sid mlway, 1466. hfmi.,
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EXHIB]T’ “p _ E_XHIBIT “D”

EXHIBIT “D™ EXHIBIT “D"
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T T e

Xittitas Co Muditor - HRNSO

Filed at‘Request of:

ANDREE R..CHICHA
HANSON BAKER LUDLOW. DRUMHELLER PsS.
10777 Main Street; Suite 300 .

Bellevue, Washington 98004

-Personal Representative'sDeed

| Snyder, ;-Cand: L...-2s personal representative. of the Esiate ot Clark,

Eipomouo:s ’AofSecZG. Twn 20N, RI5E, wm
o ,"leroa,_RxghtofWay -
| 201526-0440003

PERSGNAL REPRESENTATIVE S DEED

THE GRANTOR, Candis L. Snyder, Personal Representative of the Estate of leham
Luther Clark, for.and'in co ion-of the distribution of estate assets, conveys and quit:~
claims to Patricia L. Clark, Trus tzc.of the. .Wlllmm Luther Clark By Pass. Trust elu/wld
'5/25/1999: ”

All of Grantor's. undwlded 1/2-interest in the real estate described on Exhabu; A
attached hereto, situated in the County. of Kvum.; State of: Washmgton,

~’rgg_;xtm~.wlt1;:ax.l__:aft@:—.agqpxmmmc;@f ‘the:Grantor therein:

King. Coumy Probatc Cause No. 05—4«0487 1-6SEA.

DATED Y %.\..(.F'..'. ANEESLESE N &S

v
4

(k\ L\ ' .‘)y e :\ 1
Candis L. Snyder, Personal’ Represcmaﬁve of the
Estate. of William Luther’

W\WPDOCSS225001SIR6751.DOC

000035 -



wmmmm

STATEDFWASHINGTON . __ Kithitae Co Mditor” ~ HANSON £
COUNTY . QFKING .. )

2

00

+

THIS ISTO: CERTIFY t}xaxlon thc

day of March 2006:b:f0re me,a No:ary
joned and . :

Notary Publicin, and for the
State of Washmgton, mxdmg at’

. ,‘¢.
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EXHIBIT “E” “EXHIBIT “E™

EXHIBIT “E” EXHIBIT “E"
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WHEN REGORDED MAIL TO?

Fownship 20 Noxth. Range 15 Bast,
__mplcte legal descnptzon is descn’bed

Assessor’s Property Tax Parcel Account Number: Railroad right of way.

000039



ﬁber 0pt1c

';.méya.ffect the . £
‘holds harmless:

BNSF 03523 Cle Eliers, WA, 2

- 000040



officers, directors, sharcholders, employees and agents {collectively, “Indemnitees") from:
-any-and:all present ot future claims or demands, and any and all damages, Losses, injuries,
- Tiabilities, ¢avses. of- actions: (’mcludmg, without lmaxtahon, causesof acnon in tort) costs -
-and expenses ding, v )

fees) of any:1

itees ansxng ﬁom or in any wayxclated to the Condmon
o8, ‘NSO, stota,gc, gtmemnon, manufacnxe, transport,. :

.saCUOnthausrcqulredbyanyEnwmnmentalLa.w,that-
by oz:der of or agreement with any. governmental authority,
. 1stances,  (b) - capital
o 38 caus¢ the_-- Granwr mmammg prcpmy o the- operations - or-
’pmperty to be ‘in- compha:m@ ‘with. the

_;.".-an_ similar or comparable staté 6:: Jocal law. ‘The teom

"’Bazardous ‘means any hazardous, toxic,. rad:oacnve or infections” substance,
material or - ~or regulated -under ‘any: Environmental - Law,” and.
includes. Wxth il and any of its. ﬁact:onsr The provxs;ons of tlus .
Secuonshau ]

condméns énql llmrt.atxons unposed by tﬁis Northern Paciﬁc Land Grant Act.

BNSF 03522 Cle Elm, WA

--000041
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-byxtsahfhonzc, {’

BNSF 03522 Cle

Slum, WA,

.therauntobelon their heirs and assigns

THE BURLINGTON NORTHERN AND.
SANTA FE RAJLWA.Y COMPANY"




mmm

, Pnu Bof 7
m 84:47P.

Kittites:Co Roditor  DONg

-foxe ed id i
t and.deed for the nses. -and.pu:poses therein mentioned..
:Winms, my hand and official seal hereto affixed. the day and year-first above.

Re&dxngat C Lé’ équ

| Myappomtment expires: 1/ [ A
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STATE OF TEXAS
COUNTY OF TARRANT §

;mdemgned, a] Jotary Py

My appointment expires:

BNSF 03522 Cls Elwm, WA [
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CONE GILREATH TLAW OFFPICES
P.O,Bax 3IXT
Cle Elum, WA 98922

, righ |
2l exxstmg r.nterxts, mcludmg but: not hmted o
ents £ record or. otherwxse, s;tuazed m the { ,o!mty

'ma.dc'a parthewofi '

Assessor’s Property Tax Parcel Account Number:' Railroad right of way.
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_ ’ beA covcnants nmning thh thc land bcnzﬁtmg Gta.ntor
-and Gmntor:s..suocessors and assigns.

3. _nszmewd or gltered in snx:h a mannctto pmvzde
MY of Grantor’s railroad tracks on nearby propexty.

'Gamtor ﬂm Gramee has nét rehad;._a.nd wzll not rely on, é.iid Grantor is] not Ixable for or

BNSF.03522 Cle Elus, WA : 2

000048



sz

£ Raad{ 11
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'covenants mnﬁingmth_theland., ‘
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T ed.g‘@‘mthat Grantor, as uccé##or in
 Pacilc: Rauway Company, acqufred A determlnab!e
» ‘th -i - 4

Béﬁfﬁxedherétolon._,_.-.

THE. BURLINGTON NORTHERN AND
SANTAFE RAILWAY COMPANY

f%?%':flwng,s X Assistant Secretary-
£

ST s
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STATEOFTEXAS R S

- §s8.
COUNTY OFTARRANT §
On tis /5 day of. _ .»1

W;mws my: ham:l and -official seal hmto a.iﬁxed the day and . year- first above:
written.. - .

BNSF 03522 Cle Elsin, WA~ S




“That: portmn of ihe South Half; Sectmn 26, 'I‘ownshxp 20 North, Range 15 East, W. M., all
‘situated n Kitiitds County, State'of. Washmgton described as follows: :

BNSF 03522 CleElum, Wi
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STATUTORY WARRANTY DREEDR.

THE GRANTOR, THOMAS A. MCRWIGHT and JAMI L. MCENIGHT,

husbanq

and wife, for and in consideration of TEN AND.NO/100. DOLLARS.
{510.00) ‘and other valuable consideration, in hand paid,  gonveys
-and. warrasnts. o ROBERT C. FOLKMAR and RATRICIA.-W. FRLXMAN, husbana
and wife,- -'r.he ’fqnowing- described real estate, situated in the.

“The Westerly 4.05 acres of that portion. of the Southeast:
guarter of the southwast .quartex of Sectlion 26, Township
20 ¥oxrth, ‘Range ‘15 East, W.M,, Xittitas County,. state of’

Rashington, “lying South of the South Yine of the

Burlington Rorthern Railryoad Company’s right of way, and.

Rorth'
primary State ﬂighﬂay No. 2 {(I-20).

nd Rast of the Noxtherly right of way line of

TOGETHER WITH all water rights and irrigation ditches

appx.rtenant thereto, if any.

SUBJECT 20 all reservations, reatrictions, easements and

rights of way apparent or of racord.

SUBJECT ‘TQ the pendency of Yakima County Suparior Court

Case No. 77-2-01484~5, an action hy the State of:
Washington, Department .of Ecology V. James J.
Acquavella, et al, for the purpose of securing

Judgment -adjudisating the relative rights of all persons

diverting, withdrawing or otherwise making use of
surface vaters 'of the Yakima ‘River Drainage Basin.

SUBJYECT TO special assessments levied by the City of Cle

Blum, if -any.

SUBJECT. TO condemnation of right of access to State

Highway and’ llght, view and aix by Decree in favor. of

“the State of Washington. entared in Kittitas County
Superior court’ <ause No. 15235.

SUBJECT ‘IO a 60% wide non-exclusive easement for access,

egress’ anpd' underground utilities along the Horth
boundary -of the. abova- described rmal property..

This deed is given in

falfillment of that certain real estate
contract bstween Yhe parties hereto, dated September 30,

1988, and

conditioned for the conveyance of the above described property,
and the covenants of warranty herein contained shall not apply to
any: title, interest or encumbrance arising by. through eor under

LAW Dreires OF

FREDERICK, BI:CKLI:Y & COOFER.

PR SOWTSt ANE
PUDY GEFICE X Bhe
CALEHAPUED . HALHINITON SEIRS
FELERIRNG LRk ) RA¥: nta®
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‘the purchaser. in.said contract, and shall not apply to any taxes,
asgessments or other charges levied, assessed or bheconing due.
‘subseguent to the date of said contract.

‘DATED this 30th day of September, 1938.

}{:nw— e/

Thomas 2. MoKnight”

TR L. MoRniaRE.
STATE. OF WASHINGTON } 77
.

‘county of Kittitas )

I certify that I know or have sat:.sfacto:y evidence that
'THOMAS® A, BCKNIGHT and JAMI -L. MCKNIGHT signed this' instxument and
a.cknm.lgdged “it o be their free Bnd volnntary ack for the uses
Ie poBes. mentionad in the  instrument.

the 8ta é ‘of. Washingt:o
My appointment expires. </ -6

Ris 1 N 2

STATOTCRY W&RRAN'!! DEED

LAV GPFICRS OF. . :
FREDERICK, BBCKLEY. & CODPER. . i
Page. 2 I HOKTK PIRE o
»OBY GFMICK BOX AR

AL I SHANINE . WARKINNTAN SR8 e R
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EXHIBIT “I” EXHIBIT “P”

EXHIBIT “1” EXHIBIT 1"
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i " ~ FILED
. il
Pursuant to RCW 9A.72.085 1oday ! deposited in the U.S. mail a . .

copy of this document directed to: Chris Montgomery, Attorney

?:;t?};‘ﬁ;upennlt’yofpmjuryunderlhelnwsonhe State of l 0 SEP i L} PH 3: 0 I

that going in true and correct,

DATES 0% o KITTITAS COUNTY
ML&  'SUPERIOR COURT CLERK
A ~ |

[

IN THE SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY

MIKE WALCH and MARCIA WALCH,
husband and wife,

NO. 10-2-00353-6

ANSWER TO COMPLAINT
Plaintiffs,

V.

CLARK, husband and wife; W.L. CLARK
FAMILY, LLC, a Washington Limited
Liability Company; and ROBERT C.
FOLKMAN and PATRICIA W.

)

)

)

)

)

3

KERRY A. CLARK and PATRICIA L. ;
)

)

)

FOLKMAN, husband and wife, g
)

Defendants.
sk 3¢ ok 3 ok sle o 3 ok 3k 3k 3 3k o e ok ok 3k 3k s 3k 3k 3k sk sk ok ok o ok o ok ok ok ok kK

Defendants, Kerry Clark, W.L. Clark Family, LLC, Robert C. Folkman and Patricia |
Folkman hereby answer plaintiffs’' complaint as follows:
L |
1.1  Defendants deny that plaintiffs' real property is landlocked. Defendants admit the
legal description of plaintiffs' real property, as alleged at paragraph 1.1 of the complaint, but only
to the extent the legal description and tax parcel number contained therein are identical to that

which is of record; otherwise, defendants deny same.

Answer to Complaint ' CONE GILREATH
Page 1 of 6 LAW OFFICES
200 East Third Avenue * P.O. Box 499
Ellensburg, Washington 98926
Telephone (509) 925-3191
Fax (509) 925-7640
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